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This SA adopts the Definitions in the GOA. 
Overview 
1. This should be a straightforward case. The Interview is around 90 seconds and the Broadcast 70 seconds.  The Judge correctly held that the Opinion satisfied the three conditions of the defence of honest opinion in s.3(2)-(4).  The s.3(4) case was solely based on the Answer in the context of the Interview. 
2. The Judge correctly found (J[115]) that the additional opinion in the CrowdJustice publication that C was acting as an apologist for Hamas added nothing to the Opinion from a defamation perspective. The Answer is intrinsically an apology for violence. 
3. This should have been the end of the claim. However, the Judge rejected D’s SJ application in relation to s.3(5).  The sole fact relied on by the Judge in doing so was the Interview.  If the Interview does not raise the probability that the D did not hold the Opinion there is nothing else on which C can rely. The Interview is therefore the sole fact for the purposes of s.3(4) and s.3(5).   
4. The Judge’s sole stated reason at [119] for allowing C to advance a s.3(5) case was that it was “properly arguable” that D “should have realised” from the Interview that C “was not calling Hamas freedom fighters”. This is obviously incapable of satisfying s.3(5), which is an allegation of dishonesty and is directed to what the defendant believed, not what he should have realised. 
5. The finding as to what D “should have realised” appears to be based on the finding at J[134] for the purposes of s.2 that “it was not substantially true to say that there were reasonable grounds for suspecting that Mr Vince called Hamas freedom fighters”. A finding that an allegation is not substantially true may be a proper basis for an evaluative finding that a defendant ought to have realised that it was untrue.  But it is well-established that the “probability test” (see [13] below) prevents the further inference that the defendant knew that it was untrue. This is because falsity is, of itself, equally or more consistent with a mistaken belief. 
6. The Judge’s amplification of [119] in his reasons for refusing permission compound this error. They demonstrate that the Judge was proceeding on the misconception that a s.3(5) case can be advanced merely on the basis of something that it is “capable of casting doubt”[footnoteRef:2] on whether the defendant held the opinion.  [2:  See Reason [5](a)(iii) for the order of 8 April 2025.] 

7. The proposed appeal engages the substantive and procedural interrelationship between s.3(4), 3(5) and 2 in a case where the defendant relies on a single primary fact that is not in dispute and no other fact is relevant.  There is, at least, a real prospect of the Court of Appeal concluding that the Judge erred is his approach to s.3(5) in this context and more generally. 
8. Further, the issues raised are of wider importance in the post-2013 Act era.  In any case where the relevant primary facts are not in dispute, all aspects of s.2 and s.3 are amenable to early determination at the same hearing.  If the court finds for the defendant on s.3(2)-(4) but not s.2, it needs to exercise extreme caution before relying on the s.2 reasoning to enable a s.3(5) case to be advanced. The consequence of doing so is that a defendant who has expressed an objectively honest opinion will be kept in an expensive and stressful claim and subjected to cross-examination on the basis of dishonesty at (a possibly widely reported) trial.  
9. As the Judge appears to accept in the reasons for refusing permission to appeal,[footnoteRef:3] the practical consequence of his approach is that if a defendant does not succeed on s.2, the s.3(5) case will inevitably have to proceed to trial. More generally, on this approach, any s.3(5) case (or other case of dishonesty) could proceed to trial on the basis of a properly arguable averment that the defendant ought to have realised that his statement was false. Such an averment is “capable of casting doubt” on whether a defendant believed the statement.  [3:  [5](a)(vi). See also the erroneous reasoning at (viii) that a real prospect of success on s.3(4) necessarily means a real prospect of success on s.3(5).] 

10. There is a more direct route to ending the claim which does not involve any consideration of s.3(5).  The Opinion is a non-perverse interpretation of the Answer in the context of the Interview. D ought therefore also to have succeeded on s.2, following the Judge’s Chase level 2 meaning determination. The two other parts of the Interview relied on by C as knockout blows - C’s initial hesitant agreement with Labour’s position and his final statement that he did not support the Hamas Attack - do not come close to negativing the reasonable interpretation of the Answer. 
11. The Court of Appeal is in as good a position as the Judge to determine whether the Opinion falls within the range of reasonable interpretations of the Interview. If the Court considers that it does, it should uphold the s.2 defence and bring the claim swiftly to an end.  Insofar as the Court’s power to do so is restricted by the need to show an error of principle or identifiable flaw in reasoning,[footnoteRef:4] GOA [2] & [4] demonstrate, at least, a real prospect of either or both being established.   Further, if permission to appeal is granted in relation to s.3(5) or C’s proposed appeal on s.3(4), the appeal will involve consideration of the Judge’s interpretation of the Interview in any event.   [4:  See the White Book Notes at [52.21.5] citing Prescott v Potamianos [2019] EWCA Civ 932 at [76]: “the decision of the judge was wrong by reason of some identifiable flaw in the judge’s treatment of the question to be decided, ‘such as a gap in logic, a lack of consistency, or a failure to take account of some material factor, which undermines the cogency of the conclusion”.] 

12. It is not necessary to repeat D’s case on reasonable interpretation set out in the draft Defence and referred to in GOA[2]. It speaks for itself.
[bookmark: _Hlk194496631][bookmark: _Hlk195182617]GOA[1] – s.3(5)
[bookmark: _Hlk194665919]Proof of dishonesty in the context of s.3(5) 
13. Proof of dishonesty may be an essential element of a tort or a means of disqualifying a defendant from relying on an otherwise available defence.  In both cases the ability of a claimant to advance an allegation of dishonesty is subject to a restriction not generally applicable in civil litigation. A fact can only be relied on to support an inference of dishonesty if it raises the probability of dishonesty (“the probability test”).  It has been applied in defamation cases since at least 1851. Its practical application is considered in [24] below.  It is more onerous than the properly arguable / capable filter generally applicable to an inferential case. This is, essentially, a non-perversity test.[footnoteRef:5] [5:  See, for example, Lord Ashcroft KCMG v Foley [2012] EWHC 2214 (QB) at [10]-[14], where the distinction was expressly noted. ] 

14. The Judge’s reasons for refusing permission to appeal confirm the failure in [119] to recognise this distinction: “ii)   The  criticism of my reference to “properly arguable” at [119] and the assertion that the defence under s.3(5) must be established on the balance of probabilities are obviously misplaced. I was not deciding the s.3(5) issue after trial but considering the summary judgment test of whether the Defendant had established that the Claimant had no real prospect of defeating the defence under s.3(5)”.  
15. D did not assert that “s.3(5) must be established on the balance of probabilities”. His PTA application asserted: “Evidence relied on in support of a s.3(5) case is subject to a probability, not arguability, test.  The Interview could only be relied on in support of s.3(5) if it raised the probability that the Defendant did not believe that the Claimant had called Hamas freedom fighters.”[footnoteRef:6]   The same point was made at the hearing and apparently accepted by the Judge.[footnoteRef:7] [6:  D’s PTA application of 20/2/25 at [3]. ]  [7:  See the exchange at p94/12-21: “MR. PRICE:  In addition, there is a specific obligation on the court to scrutinise every piece of evidence that's relied on by a claimant and ask whether it is more probative of the existence of malice than its non-existence, or in this case, whether it's more probative of the defendant not believing that the claimant had called Hamas freedom fighters.  And if it is not more probative, it is just ignored.  You have to look at individual pieces of evidence carefully, and then you look at the totality. MR. JUSTICE PEPPERALL:  Yes.”] 

16. The probability test can be justified on the basis that dishonesty is inherently less likely than mistake and/or on the reputational consequences for the defendant of such an allegation being litigated.  
17. In publication torts, there is the additional policy justification of protecting freedom of expression.  The protection of reputation and freedom of expression is largely balanced by what each party has to prove in the particular circumstances of the case.  Where a claimant is required to prove dishonesty in order to succeed freedom of expression is accorded the greatest possible protection (other than the exceptional categories of absolute privilege).  
18. The courts have recognised that the protection given to freedom of expression by requiring proof of dishonesty and the public policy that it serves can easily become illusory where the tribunal of fact too readily infers dishonesty.  This recognition pre-dates the HRA and regular invocation of Article 10 in domestic cases, but is fortified by it.[footnoteRef:8]  [8:  See Horrocks v Lowe [1975] AC 135 at 151A. In relation to Art 10, see, Lord Ashcroft KCMG v Foley [2012] EWHC 2214 (QB) at [11] and Yeo v Times Newspapers Ltd [2015] EMLR 18 at [30]–[35]. ] 

19. The particular aspect of public policy will vary depending on the circumstances in which the obligation to prove dishonesty arises. In the context of s.3(5), it is “the public interest that everyone should be free to express his own, honestly held views on such matters, subject always to the safeguards provided by the objective limits [i.e. s.3(2)-(4)].”[footnoteRef:9]  This is recognised to be of particular importance in relation to political speech: “untrammelled discussion of public affairs and of those participating in them is a basic safeguard against irresponsible political power.  The unfettered preservation of the right of fair comment is, therefore, one of the foundations supporting our standards of personal liberty”.[footnoteRef:10]  [9:  Tse Wai Chun Paul v Cheng [2001] EMLR 777 at [41].]  [10:  Tse at [42].] 

20. There are specific features of s.3(5) that make it even more difficult to satisfy the probability test than in other contexts.  
20.1. First, the issue only arises when the defendant has established s.3(2)-(4) i.e. that the words are opinion and an honest person could hold the opinion on the basis of sufficiently true facts. This may be contrasted with malice in relation to common law qualified privilege and malicious falsehood, often involving unequivocal factual allegations with no evidential basis. 
20.2. Second, an opinion is inherently subjective.  If the judge does not regard the opinion to be substantially true for the purpose of s.2 that is not a possible basis for inferring that the defendant was dishonest in expressing it.  It is, at least, equally likely that the defendant simply takes a different view to the judge. Again, this may be contrasted with an unequivocal factual allegation. 

20.3. Third, the defence of honest opinion is intended to protect a wide range of opinions made by a wide range of people.  It is not subject to any reasonableness test.  If s.3(5) can be advanced on the basis of what the judge thinks that the defendant ought to have realised, the practical effect is to bring in a reasonableness test through the back door. 

21. These features of dishonesty in the context of honest opinion underpin Lord Phillips’ frequently cited observation in Spiller v Joseph [2011] 1 AC 852 at [108]: 
“In practice this issue is seldom likely to be explored, for the burden is on the claimant and how can he set about proving that the defendant did not believe what he said? The subjective nature of the defence of fair comment has diminished. The issue is no longer the subjective one – did the defendant honestly believe that the facts on which he commented justified his comment? Instead the focus has been on the objective question: could an obstinate and prejudiced person have honestly based the comment made by the defendant on the facts on which the defendant commented?”
22. [bookmark: _Hlk195426779]It is important to recognise that Article 10 is not only engaged by a finding of liability against a defendant who has expressed an opinion with a sufficient factual basis.  Permitting a claim to proceed to trial in order for the defendant to be cross-examined as to the honesty of the opinion is itself a serious interference.[footnoteRef:11]  It follows that the court has a duty carefully to scrutinise the merits of such a case at the interim stage.[footnoteRef:12] The Parliamentary debate on SLAPPs has emphasised the need for early dismissal of claims lacking in merit at as little cost as possible.   [11:  See, for example, George v Cannell [2023] QB 117 at [70] and Thornton v Telegraph Media Group Ltd [2011] 1 WLR 1985 at [62]. ]  [12:  See, for example, Amersi v Leslie [2023] EWHC 1368 (KB) at [182] where Nicklin J refers to “entitled (and bound)”. The duty on the court arises from Article 6 in the context of the serious interference to the Article 10 right in allowing the claim to continue.  The duty to carefully analyse also arises at common law under the probability test (see [24.1] below). ] 

23. [bookmark: _Hlk195184993]The observations of  Warby LJ in Iqbal v Geo TV Ltd [2024] EWCA Civ 1566 at [29]-[31] are apposite in this context. The case involved a successful defendant summary judgment application in relation to statutory qualified privilege and malice prior to service of a defence and without a malice plea having been formally advanced.
“29.	It is commonplace for the court to be asked to strike out a defamation claim or enter summary judgment for the defendant on the basis that the publication complained of took place on an occasion of qualified privilege and the claimant has no viable case of malice. The court frequently does so…..
30.	This is, in principle, a salutary process. Resolving any case at an early stage saves expense and court time. It can be especially valuable in defamation cases. These involve a clash between the right to a reputation and the fundamental freedom to communicate information and ideas. Notoriously, the costs can swiftly become disproportionate to the issues at stake. Summary determination of such claims reduces the risk that the rights of the claimant or the defendant will be "chilled" by the costs of litigation and by the same token tends to give effect to the overriding objective.”
[bookmark: _Hlk194496651]The probability test in practice
24. There are a number of well-established principles in defamation that are consequential on the probability test: 
24.1. Every primary fact (or omission) relied on by the claimant as evidence of dishonesty must be “carefully analysed” from the perspective of whether it is at least equally consistent with an honest belief, even if that belief is unreasonable.[footnoteRef:13]    [13:  See, for example, Turner v MGM Ltd [1950] 1 ALL ER 449 (HL) at 455B-C citing Somerville v Hawkins (1851) 10 CB 583 at 590.] 

24.2. If a fact is equally consistent with an honest belief and/or “the result is to leave the matter in doubt”, it cannot as a “matter of law” provide evidence on which the tribunal of fact could find dishonesty.[footnoteRef:14]    [14:  See Turner above and Telnikoff v Matusevich [1991] 1 QB 102 at 120E (approved in Telnikoff v Matusevich [1992] 2 AC 343 at 355E).] 

24.3. Characterising it as a “matter of law” emphasises the duty on the court not to allow the evidence to be taken into account and its greater amenability to review on appeal.  There is only one right answer to the application of the probability test to the relevant facts.  Failing to apply the probability test is an error of principle requiring the appellate court to determine the right answer.
24.4. If there are a number of facts “that leave the matter in doubt” the tribunal of fact is not entitled to find dishonesty by adding them together and concluding that the total sum is greater than the individual parts.[footnoteRef:15] [15:  See also Telnikoff at 120E] 

24.5. If any fact satisfies the probability test, the defendant will be obliged to address it and be tested on it in cross-examination. If none of the facts satisfy the probability test, it is impermissible for the case to continue in the hope of it improving following disclosure or by subjecting the defendant to cross-examination.
24.6. The probability test prevents drawing an inference as to what a defendant actually believed from an evaluation of what he ought to have realised.  The test goes directly to the relevant primary facts and simply asks whether they are more consistent with the defendant not believing what he had said, than believing it.  The insertion of an intermediary evaluation as to what the defendant ought to have realised from the facts is unnecessary. Further, if the inferential jump to dishonesty could be made from such an evaluation on a properly arguable / non-perverse basis it would be extremely difficult for any dishonesty case to be dismissed at the interim stage. 
24.7. If a fact known to a defendant shows a belief to be so unreasonable as to be absurd, it may raise the probability that the defendant did not hold the belief.[footnoteRef:16] If so, there would have to be a specific recognition of the possibilty of error and a finding that the probability test was satisfied, notwithstanding. [16:  See Gatley at [18-18].] 

25. There are numerous statements from distinguished judges over many years to the effect that findings of malice are exceptional and/or that such cases are frequently struck out.[footnoteRef:17]   They are a reflection of the principles referred to above.   [17:  For a recent example of such statements, see George v Cannell [2024] 3 WLR 153, Lord Leggatt at [88] and Warby LJ at [70] in [2023] QB 117.] 

[bookmark: _Hlk194496673]S.3(5) in cases involving the interpretation of a claimant’s words
26. Lord Phillips’ question - how can he set about proving that the defendant did not believe what he said? – is particularly apposite in cases where the only fact relevant to s.3(4) are the claimant’s words.  S.3(5) only arises where the statement complained of is recognisable as the defendant’s interpretation of the words (and not the words actually used) and an honest person could interpret them in this way.  To adapt Lord Phillips’ question: how can the words used by the claimant give rise to the probability that the defendant did not believe his stated interpretation of them? 
27. There is no previous case which hints at a positive answer. There are two cases that illustrate the difficulty in practice. 
28. In Telnikoff v Matusevich [1992] 2 AC 343 the defendant’s letter purported to set out what the plaintiff had written in a recent article.  The relevant parts of the letter included: 
“Mr. Telnikoff demands that in the interest of more effective broadcasts the management of the B.B.C.'s Russian Service should switch from professional testing to a blood test.  Mr. Telnikoff is …..claiming that no matter how high the standards and integrity 'of ethnically alien' people Russian staff might be, they should be dismissed.” (350E)
29. The issue arose as to whether these statements would be understood to be the plaintiff’s actual words or the defendant’s interpretation of them.  The case is best known for the House of Lords’ majority finding that this had to be determined by looking at the letter in isolation from the article and accordingly, the letter was capable of being understood as making factual (mis)statements about what the plaintiff had written.  The fair comment defence could therefore properly fail at the first hurdle i.e. the equivalent of s.3(2).  
30. The relevance of the case to the present appeal is the unanimous findings in relation to the other elements of the fair comment defence, equivalent to s.3(4) and s.3(5). First, that an honest person could have interpreted the article in accordance with the relevant parts of the letter (and no reasonable jury could conclude otherwise).  Second, that there was no evidence to support a case that the defendant did not do so. The analysis of these issues was set out in the judgment of Lloyd LJ in the Court of Appeal with which the House of Lords agreed.[footnoteRef:18]   [18:  [1991] 1 QB 102 CA at 112G-113G and 120A-121D and [1992] 2 AC 343 at 354G and 355E.] 

31. Counsel for the plaintiff (Desmond Browne QC) relied exclusively on the misrepresentation of the article in relation to the s.3(4) equivalent. He did not seek to rely on the article at all in relation to the s.3(5) equivalent. 
32. In Riley v Murray [2022] EMLR 8 the relevant words were: “….Rachel Riley tweets that Corbyn deserves to be violently attacked because he is a Nazi. This woman is as dangerous as she is stupid. Nobody should engage with her. Ever.”  The s.3 defence to the second and third sentences failed because the first sentence would be understood to be a (false) statement as to what the claimant had actually written in her tweet, as opposed to the defendant’s interpretation of it.  Nicklin J went on to find that the “flawed basis” on which the opinion was expressed i.e. the misrepresentation of the claimant’s actual words, did not reflect on the defendant’s honesty: 
“101.	….An allegation under s.3(5) that the Defendant did not hold the opinion is tantamount to a plea of malice, reflecting the position as it was at common law. Malice is a serious allegation. It requires a clear pleading and cogent evidence. The Claimant has advanced neither.
102.	The Defendant was not effectively challenged on her evidence that she did hold the Opinion. Frankly, Mr Bennett QC lacked an evidential basis upon which to do so, and quite properly he did not try. In my judgment, the Defendant did honestly hold the Opinion. However, the basis on which she expressed that opinion was flawed and, for the reasons I have explained, her honest opinion defence has failed. This is no reflection upon the Defendant’s honesty. I have already stated that I am satisfied that the evidence of both the Claimant and Defendant was truthful (see [32] above).” 
33. D is in a better position than Matusevich and Riley. He has not misrepresented what C actually said.  He clearly indicated that the Opinion was an interpretation of the actual words used by C.  The fact that he chose to do so indicates a genuineness of belief in the interpretation. D’s spontaneous responses and accompanying body language to challenges by Matthew Laza – “He did, he said ‘one man’s . . .”  and “Well, I’ll tell you something now, that’s how people read that statement” - come across as obviously genuine. 
34. It is not for D to speculate on the circumstances in which a claimant’s words could satisfy both s.3(4) and the probability test for s.3(5).  D’s only interest was and is to extricate himself from this litigation following his success on s.3(2)-(4). It is for C to advance a reconciliation of D succeeding on s.3(4) and C succeeding on s.3(5) that satisfies the probability test. None has been advanced thus far.
35. C’s submissions on the interpretation of the Interview were mainly directed to s.3(4).  C’s initial hesitant agreement with Labour’s position and his final statement that he did not support the Hamas Attack were presented as knockout blows to the s.3(4) objective honest belief.  The same points were made for the purposes of s.3(5) to support a “proper case” that D “must have known” that the Opinion was false.[footnoteRef:19]  The phrase “must have known” pays lip service to s.3(5).   The reality is that it invites an inference that D must have known what he ought to have realised.  This is the paradigm of what the probability test prevents.  [19:  SA [95.2].] 

[bookmark: _Hlk194496693]D’s witness statement 
36. If a claimant does not satisfy the probability test there is no obligation on a defendant to give positive evidence of honest belief.  In the present case, C had not identified any case on s.3(5) in correspondence and there was no obligation on D to serve a witness statement in support of the SJ application.  
37. C’s witness statement in reply only hinted at such a case. Its stated purpose was: “to explain briefly why the allegations I have sued over are false and to correct some misleading statements made by Lord Bailey in the Continuation Sheet attached to the Application Notice.”[footnoteRef:20]  It specifically referred to C’s initial agreement with Labour’s position and his disavowal of support for the Hamas Attack.  It was unclear whether this was directed to s.2/3(4) or s.3(5). In response, D served a statement which credibly explained why these did not contradict the Opinion. J[86] was wrong to suggest that the witness statement had not addressed them.[footnoteRef:21]  [20:  At [3].]  [21:  “Lord Bailey analysed Mr Vince's interview albeit with reference to the same part of the interview that was extracted by Guido Fawkes”.] 

38. J[119] was also wrong to state that D claimed to have watched the Interview “carefully”.  It may be a relatively small point, but the relevant sentence was the sole justification for allowing a s.3(5) to proceed. The alleged carefulness of the viewing was clearly linked to the finding as to what D should have realised. 
39. D’s primary submission was that no witness statement was required from him as C did not properly identify a s.3(5) case and/or the Interview did not satisfy the probability test.  Further or alternatively, the explanation in D’s witness statement as to why he held the Opinion is credible and the prospect of it being disbelieved at trial is fanciful.  
[bookmark: _Hlk194496709]GOA [2] – Identifiable flaws in the interpretation of the Interview 
40. As stated in [12] above, GOA[2] and the draft Defence do not require elaboration. 
[bookmark: _Hlk194496722]GOA [3] - The irrelevance of the Segment allegation
41. It is only necessary to expand on GOA[3] to a limited extent, as D’s primary case was that the Segment allegation was an irrelevance.  The Judge did not justify the rejection of the SJ application on the basis of the Segment allegation.  He did not grapple with its potential impact on s.3(5). The short point is that, on C’s reasoning, D would be in a better position on s.3(5) if he had only watched the Segment.
42. The two witness statements served by C in reply to the SJ application did not indicate any intention to advance the Segment allegation.  C’s statement referred to the Segment as “a very short out of context and misleading extract from the interview”,[footnoteRef:22] essentially because it omitted the alleged knockout blows.  C then noted D’s assertion in correspondence that he had watched the full Interview, not merely the Segment, and commented:  [22:  At [9].] 

“If he had watched the full extract from the interview which concerned Israel/Palestine, he would know that the freedom fighter allegation is not true.”[footnoteRef:23]  [23:  At [25].] 

“Again, how could Lord Bailey have reached this conclusion if he had listened to or watched the [full] interview?”[footnoteRef:24]   [24:  At [30].] 

43. It was unclear from the statement whether C was doubting that D had seen the full Interview or accepting that he had and contending he could not therefore have held the Opinion.  Either way, the premise was that a person who had only seen the Segment could hold the Opinion and a person who had seen the full Interview could not. 
44. The witness statement of C’s solicitor indicated that the Interview had not elicited any significant media interest when first broadcast. The relevance of this was unclear. There was no suggestion that the Interview was difficult to access online from the Times Facebook page.
45. The Segment allegation explicitly arose for the first time in C’s SA which included at [95.2]: “C may contend that in fact the D never listened to the [full] interview”. The submission that C appeared to be making was that an opinion had to be “fully informed” in order to be honest opinion and that if D had only seen the Segment his interpretation of it would not be fully informed because it omitted the alleged knockout blows. Such a submission would be flawed in principle.  S.3(4) does not impose any obligation to carry out reasonable research. S.3(5) is only concerned with whether the defendant held the opinion.  If a defendant is wholly unaware of the claimant’s words but purports to express an opinion on them, a s.3(5) case may be viable.  However, C accepted that D had, at least, seen the Segment. 

46. This was pointed out in D’s Note of 7/11 in response to C’s SA. Notwithstanding this, C’s counsel persisted at the hearing in indicating an apparent intention to make the Segment allegation, without addressing its relevance.  The Judge did not question its relevance, nor is it addressed in the judgment.  [119] merely finds that it is not “necessary or possible at this interim stage to make any findings as to whether Lord Bailey watched the entirety of the Times Radio interview”. 

47. Given the above, there is no need to expand on what is set out in GOA [3.3] to [3.5] as to the absence of any prospect of the Segment allegation being proved at trial.  The grounds raise important issues of principle in relation to primary facts sought to be inferred by the claimant for the purposes of s.3(5) in the face of direct evidence from the defendant. However, for the reasons previously stated, the Segment allegation is an unnecessary distraction and ought to have been recognised as such by the Judge. 
[bookmark: _Hlk194496742]GOA[4] – s.2 errors of principle
48. This incorporates the case in GOA[2] that the Opinion was a reasonable interpretation of the Answer in the context of the Interview.   In addition, it raises two errors of principle in [4.2] that may benefit from elaboration.  First, the failure to engage with the draft s.2 defence. Second, the failure to find that the Opinion was a perverse interpretation of the Interview. 

49. S.2(1) provides: “It is a defence to an action for defamation for the defendant to show that the imputation conveyed by the statement complained of is substantially true”.  It may be stating the obvious, but whether the imputation is shown to be substantially true is determined by the way in which the defendant seeks to show it.  A finding that an imputation is not substantially true requires engagement with and rejection of the material elements of D’s case. 
50. A court may determine s.2 in favour of a defendant without a formal defence being served if the case is sufficiently clear.[footnoteRef:25]  Where the defendant has served a defence any rejection of s.2 must be directed to the case as set out in it.  [25:  See, for example, Ali v Associated Newspapers Ltd [2010] EWHC 100 (QB).] 

51. [bookmark: _Hlk194064983]D served a complete substantive s.2 (and s.3) draft Defence with the SJ application. The basis of the application was stated to be the relevant paragraphs of the draft Defence.[footnoteRef:26] The only variable was to insert the outcome of the meaning determination.  [26:  See the Reasons at [3], [8] & [12]. ] 

52. The s.2 imputation in the draft was: “2.1. The Claimant stated words to the effect / giving rise to the reasonable interpretation [select according to outcome of meaning determination], that Hamas members are freedom fighters.”
53. The draft reflected that C’s meaning included “stating words to the effect that its members are freedom fighters”.  D’s preferred formulation was “giving rise to the reasonable interpretation”. This was more advantageous to D. It reflected that different people can reasonably interpret the same words differently. 
54. Determining the range of meanings that words are reasonably capable of conveying is a concept familiar to defamation practitioners. Prior to the 2013 Act it was regularly applied to seek to exclude defamatory meanings advanced by claimants or sought to be justified by defendants. The authorities repeatedly stress that it is a perversity filter and therefore “an exercise in generosity”.[footnoteRef:27] Relatedly, if on an application for permission to appeal it appears that the judge has erred on the side of unnecessary restriction of meaning, the Court of Appeal will be readier to grant permission to appeal.[footnoteRef:28]  [27:  See, for example, Berezovsky v Forbes [2001] EMLR 45 at [16].]  [28:  See [16] above. ] 

55. The Judge’s meaning is that “there are reasonable grounds to suspect that, by using such words [the Answer], the Claimant has called the terrorist organisation Hamas freedom fighters”.  D is prepared to accept that this is no different, in substance, to D’s meaning in Defence [2.1].  A case could be made to the effect that it is less serious. In any event, there was no finding by the Judge that his meaning was more serious than D’s meaning. 
56. The consequence of the Judge’s determination is that the s.2 defence can only fail if the Opinion is a perverse interpretation of the Answer in the context of the Interview. Further, in order to reach this conclusion, it is necessary to reject as unreasonable the material elements of the interpretative case set out in draft Defence [2.2] to [2.6] incorporating the Schedule. 
57.  The Judge’s reasons for finding that the determined meaning was not substantially true were stated briefly in [134].  They are not explicitly directed to the s.2 case in the draft Defence and do not engage substantively with it. The judgment makes no reference, direct or indirect, to the draft Defence. 
58. Most significantly, [134] merely refers to C’s initial agreement with Labour’s position that Hamas are terrorists. There is not even an attempt to explain away C’s acceptance that the Answer was the opposite of Labour’s position and his repeated confirmation that it represented his true beliefs. It would hardly be unreasonable for a viewer to take C at face value.  
[bookmark: _Hlk194496833]The correct procedural approach to determining s.3 & s.2 at a TPI/SJ application 
59. This appeal is grounded on substantive errors by the Judge.  Nevertheless, it is appropriate to record that the procedural approach adopted by the Judge was apt to lead to substantive error.  In particular, by determining s.3(5) before s.3(4) and by showing tolerance to C not having properly stated a s.3(5) case in reply to the SJ application.  
The procedural history leading to the 8/11 hearing
60. The parties had agreed that meaning, s.3(2) and s.3(3) should be determined at a TPI. This is standard.  D proposed that the TPI should also include the interpretation of the Answer in the context of the Interview for the purposes of s.3(4) and s.2.  As regards s.3(5), D’s former solicitors noted that if D succeeded on s.3(2)-(4) but not s.2, only s.3(5) would potentially be in issue. They recorded that C had not posited a s.3(5) case in correspondence and invited C to accept that there was no basis for such a case:[footnoteRef:29] [29:  See Coad Law letter of 4/9/24. ] 

61. C’s solicitors’ response objected to the expanded TPI, primarily on the basis that C wished to give evidence of his intended meaning of the Answer for the purposes of s.3(4) and s.2.[footnoteRef:30]  It did not address s.3(5). [30:  See Brett Wilson’s 2nd letter of 10/9/24. ] 

62. C’s stance prompted D to issue a SJ application on 30/9/24 in relation to s.3 and/or s.2, including s.3(5). This was premised on D succeeding on s.3(2) & (3) at the TPI, but s.3(4) and s.2 not being determined at the TPI.  The application notice attached draft s.3 & s.2 defences relying solely on the Answer in the context of the Interview and asserted that it was not open to C to rely on any other evidence in rebuttal.[footnoteRef:31] [31:  [4] & [13]] 

63. In relation to s.3(5), the notice stated: “5. Further, the Claimant has no real prospect of success on section 3(5) of the Act.  The issue only arises in the event that an honest person could have held the opinions.  There is no reasonable basis on which it could be alleged that the Defendant did not hold them.”  
64. The SJ application was listed for 8/11.  The Court then listed a review hearing on 23/10 jointly with two related claims.  Master Dagnall ordered that the SJ application should be heard at the same time as the agreed TPI on meaning, s.3(2) & (3). He indicated that it was open to D to apply for the TPI to be extended to s.3(4) & s.2. D issued such an application on 1/11. 
[bookmark: _Hlk194496884]The order in which the issues should have been determined
65. D submitted that the correct order of determination was s.3(2), s.3(3), s.3(4) (by TPI or SJ standard depending on whether the 1/11 application was successful), s3(5) (by SJ standard), meaning and s.2 (by TPI or SJ standard).  
66. It is recognised that s.3(2) should generally be determined before meaning. This is because s.3 is directed to the statement complained of i.e. the words, in contrast to s.2 which is directed to the imputation/meaning conveyed by the statement.  Determining meaning first has the potential to stifle the s.3(2) determination.[footnoteRef:32]   [32:  See British Chiropractic Association v Singh [2011] 1 WLR 133 at [32].] 

67. If D succeeds on s.3(2) it makes sense to determine next each of the remaining elements of s.3 in order.  S.3(3) is relevant to the facts that may be relied for the purposes of s.3(4).  The reason why an honest person could hold the opinion (for the purposes of s.3(4)) is relevant to whether there is a probable case that the defendant did not hold the opinion (for the purposes of s.3(5)).[footnoteRef:33]   [33:  See again, the observation of Lord Phillips in Spiller at [108].] 

68. Where there is a dispute as to whether an issue of construction/interpretation should be determined by reference to a TPI or SJ standard it makes sense to determine the standard prior to the substantive determination of the issue.  If the determination is to be made to a TPI standard, any possible difference in outcome on a SJ standard is irrelevant. 
69. The Judge determined the SJ application on s.2, s.3(4) and s.3(5) prior to his TPI determinations on s.2 and s.3(4).  He rejected the SJ application on s.2 and s.3(4) at [118] merely by reciting the SJ standard.  He then gave his sole reason at [119] for rejecting the application on s.3(5).   
70. It was not until [135] that the Judge accepted the s.3(4) case on a TPI standard.  He did not give any reason for doing so.  (Since the finding was in D’s favour, it was not for D to request such reasoning).  It appears that the finding is based on D’s submission recorded at [103]: “In reply, Mr Price accepts the point that the honest opinion defence cannot succeed if the remainder of the interview contradicted the meaning of the narrow question and answer relied upon, but contends that that does not arise here.” This was a reference to D’s submissions on the alleged knockout blows. 
71. In order to reconcile a TPI finding for a defendant on s.3(4) and a SJ finding for the claimant on s.3(5) a judge has to explain why an honest person could hold the opinion (including by reference to the points on which the claimant relies on s.3(4)) but there is, nevertheless, a sufficiently probable case that the defendant did not hold it. This requires s.3(4) to be determined prior to s.3(5).  No such reconciliation was attempted by the Judge. 
[bookmark: _Hlk194496865]The tolerance to C not having properly stated a s.3(5) case
72. A defamation claimant facing a reverse SJ application has the usual evidential burden, as the respondent carrying the burden of proof on the underlying issue, to establish some real prospect of success.[footnoteRef:34] A case of dishonesty is often inference based without any material conflict of primary evidence. Accordingly, the claimant may not be able to adduce any admissible evidence on the issue itself.   [34:  See the White Book Notes at 24.3.3 and [105] below.] 

73. Nevertheless, any case of dishonesty to be advanced in a reply would require a signed statement of truth.  It follows that in order to contest a s.3(5) SJ application a claimant must, at a minimum, state that he believes that the defendant did not hold the opinion and intends to advance such an allegation. 
74. [bookmark: _Hlk194494100]Further, the claimant should identify the facts on which he intends to rely to invite the inference of dishonesty. This enables the defendant to address them in reply evidence, if appropriate, and for the court to comply with its duty to apply the probability test to each of them. 
[bookmark: _Hlk194496851]Other matters referred to by C in relation to s.3(5)
75. C’s submissions referred to two other matters in support of a s.3(5) case, not relied on by the Judge.  First, a political motive to  deflect  attention away from the scandal concerning Frank Hester's donation to the Conservatives.[footnoteRef:35] Second, post-publication correspondence of Coad Law manifesting “extreme ill-will”.[footnoteRef:36]  For the reasons set out below, neither can sustain a s.3(5) case if the Interview cannot. [35:  SA at [97]]  [36:  SA at [101]] 

76. Lord Nicholls’ justification in Tse Wai Chun Paul v Cheng [2001] EMLR 777 for removing dominant improper motive from fair comment malice included at [45]:
“Commentators, of all shades of opinion, are entitled to ‘have their own agenda’.  Politicians, social reformers, busybodies, those with political or other ambitions and those with none, all can grind their axes.  The defence of fair comment envisages that everyone is at liberty to conduct social and political campaigns by expressing his own views, subject always, and I repeat the refrain, to the objective safeguards which mark the limits of the defence.”    
77. Lord Nicholls made a subsequent passing observation at [79] that motivation may be evidence from which lack of genuine belief can be inferred.  This could not have been intended to apply to a routine political motivation of the type alleged in the present case.  Otherwise, it would destroy the benefit intended to be conferred by removing improper motive as a form of malice. 
78. A person is inherently more likely to form a negative view of the statements or actions of a political opponent.  Political motive is therefore generally not probative of a lack of honest belief.  As Lord Diplock famously noted in Horrocks v Lowe [1975] AC 135 at 151A, a case involving rival politicians, it is difficult to hate the sin but love the sinner.  Dishonesty pleas have regularly determined on a summary basis where the parties are political opponents and there is political advantage in making the defamatory allegation.[footnoteRef:37]  [37:  See, for example, Waterson v Lloyd [2013] EWHC 2201 (QB) (summary judgment on an “honest comment” defence where the parties were rival election candidates), Greenstein v Campaign Against Antisemitism [2020] EWHC 2951 (QB), Thompson v James [2013] EWHC 585 (QB) and Iqbal v Geo TV Ltd [2024] EWCA Civ 1566] 

79. In the present case, the alleged political motive is tied to C’s case on the interpretation of the Interview.  It is relied on as “help[ing] to explain why [D] chose to ignore the obvious disparity between what the D knew that the C had said during the interview and what the D stated that he said during the programme.”[footnoteRef:38]  This begs the question of whether there was any disparity, let alone an obvious one.  [38:  SA at [97].] 

80. More fundamentally, if the Interview itself is not probative of D not believing the Opinion, the political motivation does not make it so.  Or putting it the other way round, the fact C and D have politically opposed views and/or D may be said to have a political interest in criticising Labour donors does not make it more probable that D would have interpreted the Interview in the manner contended for by C. 
81. As to Coad Law’s pro bono correspondence on behalf of D, it is certainly robust.  It is recognised that a robust defence is, at least, equally consistent with an honest belief at the time of publication.[footnoteRef:39]  Further, the court will be aware that the content and tone of solicitor correspondence is generally accounted for by the style of the solicitor, rather than the attitude of the client. There is proof positive in the present case. D’s response of 1/5/24[footnoteRef:40] to the letter of claim, prior to Coad Law’s involvement, was reasonable, measured and prescient. It is broadly consistent with the Judge’s determinations.  [39:  See, for example, Broadway Approvals v Odhams Press Ltd [1965] 1 WLR 805 at 814C and 825B, where a justification and fair comment were both advanced. See also Lord Diplock in Horrocks v Lowe [1975] AC 135 at 152 in relation to a refusal to apologise and Lord Denning [1972] 1 WLR 1625 at 1630C. ]  [40:  The letter is referred to in D’s WS at [29] and exhibited at pages 2-3.] 

82. Coad Law’s 16/5 letter contains the threat to put the parties’ correspondence in the public domain.  This was linked to the allegation in the letter that the claim is a SLAPP.  The SLAPP allegation was repeated in the CrowdJustice publication and C declined the opportunity to complain of it.  There is no suggestion that D does not believe that the claim has the hallmarks of a SLAPP.  
83. It would be illogical for post-publication statements or acts carried out by or on behalf of a defendant in the honest belief that the claim is a SLAPP to be regarded as evidence of the absence of an honest belief in the expression of opinion that led to the defendant being sued. If the defendant was subsequently held to have established the objective elements of the s.3 defence in relation to the opinion, it would add farce to illogicality for the defendant to be kept in the claim because of the post-publication conduct. 
GOA [5] - Further Preliminary Trial on s.3(5) 
84. GOA[5] is a discrete ground premised on the judge having correctly decided the substantive liability issues on s.2, s.3(4) and s.3(5). Its potential irrelevance will only arise if the proposed appeals on any of these issues ultimately succeed.  The PTA application on GOA[5] should therefore be determined on its merits without consideration of the likely final outcome of the other proposed appeals. In addition, GOA[5] raises issues of wider importance in relation to case management in the Media and Communications List (“MACL”). 
85. The observations of Warby LJ in Iqbal v Geo TV Ltd as to the special value of early determination in defamation claims are equally applicable where a defendant has succeeded on s.3(2)-(4) prior to service of a defence, but the claimant has a viable s.3(5) case. The MACL was established in 2017 at the instigation of Warby J (as he then was). One of its purposes is to have judges with experience of defamation claims actively engaging in case management to promote swift and effective dispute resolution in this highly technical area.[footnoteRef:41]  [41:  See, for example, the Consultation Report June 2017 and Warby J’s address to the MLRC 26/9/17.] 

86. Cost and delay have been longstanding problems in defamation cases, requiring “imaginative case management” to address them.[footnoteRef:42] The longer and costlier the process, the greater the anxiety for the defendant and the interference with the Article 10 right.   [42:  See the observations of May LJ in GKR Karate (UK) Ltd v Yorkshire Post Newspapers Ltd [2000] EMLR 396 at [16] in the context of an application for a preliminary issue trial.] 

87. The benefit of a discrete s.3(5) trial in cases such as the present is obvious. If a defendant succeeds – and s.3(5)/malice findings are exceptional – it is the end of the claim.  No other issue needs to be considered.
88. If a claimant succeeds it is likely to lead to the end of the claim. The TPI will have already determined defamatory meaning and s.2. It is unlikely that any other substantive defence will be available. A defendant may have grounds for putting serious harm in issue, but the likelihood is a settlement will follow. 
89. The length of a s.3(5) trial will vary. In the present case, there was no quibble with D’s ½ day estimate.   It is difficult to see what, in substance, the trial can entail other than cross-examining D on the Interview and putting to him that he must have realised that the Opinion was false.  
90. In Cook v Telegraph Media Group Ltd [2011] EWHC 1519 (QB) Tugendhat J ordered a preliminary trial of the equivalent of s.3(4) and s.3(5), after having found s3.(2) and (3) to be satisfied.
91. In the present case, there is a further factor that weighs in favour of the swift determination of s.3(5).  Since the 11/2 judgment C has issued a series of gloating social posts misrepresenting the outcome and suggesting that D has been found to have lied.[footnoteRef:43]  This significantly enhances the weight properly to be given to D’s understandable desire for his honest opinion defence to be conclusively established as soon as possible.  [43:  See D’s submissions of 20/2/25 at [3] and pages 24-25 and 35-41 of the accompanying bundle.] 

92. Notwithstanding C’s public statements, he objected to the s.3(5) trial. His reasons were that the issue was not consequential on the judgment, was not formally before the Court as there was no application notice and no further TPI should be ordered before service of a Defence and Reply.[footnoteRef:44] As regards the latter: “The fog of war that obscures D’s case should be cleared for the litigation to proceed on a sure footing.” [44:  See C’s submissions of 21/2 at [49]-[50].] 

93. C did not quibble with the benefits of a s.3(5) trial. These had been set out in D’s solicitors’ letter of 12/2. C’s only substantive point - that statements of case were necessary for clarity - was misconceived. D had established a s.3 defence to the statements complained of in both publications.  It was clear from the judgment that the only remaining issue was s.3(5).  The only need for clarity related to C’s s.3(5) case.  This was addressed is D’s proposed directions for the s.3(5) trial.[footnoteRef:45]  [45:  [8] of D’s draft order at page 5 of the bundle accompanying the 20/2 submissions.] 

94. As recorded in GOA [5.1], the Judge ordered service of RAPOC and Defence followed by further case management by Master Dagnall. His stated reasons were the absence of a “formal application” for a s.3(5) trial and that “case management in the King’s Bench Division by masters is the norm”.[footnoteRef:46]  No specific provision was made for a reply on the basis that it was optional and was covered by CPR 15.8.[footnoteRef:47]  This provides for filing and service of the reply at the same time as the directions questionnaire.  In practice, this would mean that the issue of a s.3(5) trial would not be determined until a CCMC, around a year later.  [46:  See [2] of the Reasons for the order of 8/4/25 and the Judge’s clerk’s email of 9/4 at 15:13. See also the emails of D’s counsel at 12:47 and 16:28.]  [47:  See email of 9/4 above. ] 

95. The Judge made no case management evaluation of the proposed s.3(5) trial. As a judge of the specialist MACL who had presided over the TPI and SJ application, it was for him to make the evaluation, not to pass it to a Master at an unspecified future date after further costs had been incurred. 
96. There was no need for an application notice.  The order of 11/2 provided: “2. The   parties do lodge an agreed order or, failing agreement, do lodge and exchange   their  rival  draft  orders  and  written  submissions  as  to  all consequential matters (including as to whether they seek to be heard orally) in support by  4pm on  21 February 2025” [emphasis added].  D’s draft order contained provisions for a s.3(5) trial. The accompanying submissions referred to the 12/2 letter as the reasons for it and requested a hearing to determine the issue.  C addressed the issue in his submissions. 
97. The Judge’s clerk’s email of 24/2 stated: “Broadly it appears that the principal consequential issues are: (1) The proper further case management of this case, and specifically the defendant’s suggestion that the court should order a further preliminary issue trial…. Subject to such further submissions, the judge currently considers that these issues can properly be decided on the papers without a hearing and that he will also have to consider whether he should be making detailed directions or referring the matter back to the master.” [emphasis added]
98. In the circumstances, the proposed s.3(5) trial was a “consequential matter” subject to a “formal application”.  D followed the procedure set down by the Judge. He requested an oral hearing on s.3(5) but the Judge was content to make the decision on the papers.  In the circumstances, it is plainly wrong for the Judge to rely on the absence of an application notice to justify not making a substantive case management decision on s.3(5).  
99. Whatever categorisation is applied to D’s attempt to obtain an order for a s.3(5) trial, the fact is that the Judge has decided not to make the order.  That decision may be reviewed by the Court of Appeal subject to the usual restrictions on reviewing case management decisions.[footnoteRef:48] For the reasons set out in GOA[5] and above, there is a real prospect of the Court concluding that it has the power to review the Judge’s decision and that, if his substantive judgment on s.2, 3(4) and 3(5) is to stand, a s.3(5) trial should follow forthwith.  [48:  See, for example, Roache v News Group Newspapers [1998] EMLR 161 at 182, cited in the White Book Notes to [51.1.14] in relation to the exercise of a discretion: “the judge has either erred in principle in his approach, or has left out of account, or taken into account, some feature that he should, or should not, have considered, or that his decision is wholly wrong because the court is forced to the conclusion that he has not balanced the various factors in the scale.” ] 

David Price KC
15 April 2025
For the Defendant/Appellant
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