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GROUNDS OF APPEAL 

Definitions: The “Broadcast” is the extract from the Patrick Christys Tonight programme of 14 March 2024 set out in paragraph 6 of the Amended Particulars of Claim. The “CrowdJustice publication” is the post made by the Defendant on CrowdJustice.com on 2 September 2024 set out in paragraph 14 of the Amended Particulars of Claim. The “Interview” is the Claimant’s interview on Times Radio on 9 October 2023. The “Question” is “I’m saying is a terrorist attack from Hamas, Palestine defending itself?” asked of the Claimant in the Interview. The “Answer” is “I think one man’s freedom ﬁghter is another man’s terrorist right, that’s how it works” given by the Claimant in response to the Question. The “Opinion” is the interpretation of the Answer in the context of the Interview as calling, viewing and/or describing Hamas as freedom fighters, as expressed by the Defendant in the Broadcast and CrowdJustice publication. The “Hamas Attack” is the notorious events in Israel on 7 October 2023. The “Segment” is the segment of the Interview published by Guido Fawkes.  The “Segment allegation” is the Claimant’s contention that the Defendant may only have seen the Segment.  References to section numbers are to the Defamation Act 2013 and paragraph numbers to the judgment of 11 February 2025. 
Section 3(5)
1. The Judge was wrong to dismiss the Defendant’s summary judgment application in relation to s.3(5). The sole reason given (at paragraph 119) was that it was “properly arguable” that the Defendant “should have realised” from having carefully viewed the Interview on three occasions that “Mr Vince was not calling Hamas freedom fighters and that he had been misrepresented in media reporting in March 2024”.  (The alleged misrepresentation in media reporting does not add anything to “was not calling Hamas freedom fighters”).  In the Judge’s reasons for refusing permission to appeal he explained that this was because “these are matters that are capable of casting doubt upon the Defendant’s claim” to have held the Opinion. The Judge made the following errors of principle.

1.1. The reasons were insufficient to sustain a s.3(5) case. A fact can only be relied on to sustain such a case if it raises the probability that the defendant did not hold the opinion (“the probability test”).  This is more onerous than the “properly arguable” and “capable” tests referred to by the Judge. 

1.2. The Judge did not find that the Interview raised the probability of the Defendant not holding the Opinion.  It would not have been open to him to do so. The Answer in the context of the Interview as a whole, was, at least, equally consistent with the Defendant holding the Opinion.  The Judge’s finding that it was properly arguable that the Defendant ought to have realised that the Opinion was false was incapable of satisfying the probability test, as it was equally consistent with the Defendant honestly interpreting the Interview differently to the Judge, even if the Defendant’s interpretation could be characterised as unreasonable (and the Judge made no specific finding to this effect). 

1.3. [bookmark: _Hlk193971284]It follows from the above that it was not necessary for the Defendant to give any evidence as to his interpretation of the Interview.  Further or alternatively, the Judge was wrong to suggest at paragraph 86 that the Defendant’s witness statement only referred to the Segment.  It also addressed the other parts of the Interview relied on by the Claimant.  The Defendant’s explanation as to why he held the Opinion is credible and the prospect of it being disbelieved at trial is fanciful.  

2. Further or alternatively, the Judge was wrong to find that it was properly arguable that the Defendant ought to have realised that the Opinion was false.  The Opinion was a reasonable interpretation of the Answer in the context of the Interview. The finding was evidently based on the Judge’s interpretation of the Interview for the purposes of s.2, as set out in paragraph 134.  This involved identifiable flaws.  

2.1. The observations as to the use of the “cliché” are superficial.  They fail to take into account the more focused case on its established meaning and use as pleaded in paragraph 2.4 of the draft Defence and the context in which the Answer was given.  The Claimant had compared the situation to Ukraine and twice asserted a “right to defend”. This went beyond mere “sympathy with the broader Palestinian cause”. 

2.2. As noted in paragraph 18 in the schedule to the Defence, the Question invited the Claimant to draw a distinction between self-defence and terrorism in the context of the very recent Hamas Attack. A person who regarded Hamas to be terrorists would draw such a distinction and/or condemn Hamas and/or the Hamas Attack.  The Claimant's failure to do so would, therefore, be seen as significant by a viewer. Instead, the Claimant used the cliché, consistent with its general use, to avoid stating that Hamas are terrorists and/or that the Hamas Attack was terrorism. Combined with the Claimant's assertion of a right to defend and strong support for the cause, a reasonable interpretation of the Answer is that it characterised Hamas as freedom fighters.

2.3. Further the Judge’s observation that “those viewing the dispute through the Palestinian lens might regard them as freedom fighters” was inconsistent with his overall finding. The Interview demonstrated that the Claimant was such a person. 

2.4. The Judge’s reliance on the Claimant’s initial and hesitant agreement with Labour’s position was also identifiably flawed. Immediately after the Answer it was put to the Claimant that it was the opposite of Labour’s position, with which he agreed. This was not referred to in paragraph 134.  The Judge did not engage with the obviously well-founded points made in paragraph 2.6.1 of the draft Defence in this regard.  It was reasonable for a viewer to take the Claimant at his word when he acknowledged that the Answer was the opposite of Labour’s position and stated that this was his view and how he felt. This was far more convincing than his initial agreement with Labour’s position. 

2.5. The Claimant also relied on the statement at the end of the Interview that he did not support the Hamas Attack.  This was noted in paragraphs 107 and 117.2, but not mentioned in paragraph 134. The Judge had rejected the Claimant’s case on meaning to the effect that calling Hamas freedom fighters involved endorsement or support of their acts and accepted the Defendant’s case that it amounted to acting as an apologist.  For this and the reasons stated in paragraph 2.6.2 of the Defence and paragraph 26 of the schedule, the Claimant’s statement that he did not support the Hamas Attack was not inconsistent with the Answer being reasonably interpreted as calling Hamas freedom fighters. 

3. The Judge also referred at paragraph 119 to the Segment allegation and stated that it was “not necessary or possible at this interim stage to make any findings as to whether Lord Bailey watched the entirety of the Times Radio interview”.  Insofar as this suggested that the possibility of the Claimant advancing the Segment allegation justified or supported the rejection of the summary judgment application it was wrong in principle:

3.1. There are three tests that must be satisfied before a contested factual allegation can be relied on in opposition to a defendant’s summary judgment application on s.3(5). First, if proved, the allegation must give rise to a probability that the defendant did not believe the opinion. Second, the claimant must unequivocally state in evidence in reply to the application that he believes the allegation to be true and intends to advance it. Third, there must be a real prospect of it being proved.  

3.2. The Judge did not address the first test.  On the Claimant’s reasoning, the Defendant would be more likely to believe the Opinion if he had only seen the Segment, as it did not include the Claimant’s initial agreement with Labour’s position and his statement that he did not support the Hamas Attack. In consequence, the Segment allegation was disprobative of s.3(5).

3.3. As regards the second test, the Claimant first raised the possibility of advancing the Segment allegation in his skeleton argument and did not unequivocally state an intention to do so.   The Defendant and Lady Bailey both gave witness statements stating that they had watched the full Interview together on the day of the Broadcast and had discussed the Claimant’s initial agreement with Labour’s position. The Segment allegation necessarily imputed that they were lying about this.  In the circumstances, the Judge should have required the Claimant to state unequivocally that he believed the Segment allegation to be true and was intending to advance it, before even considering the prospect of it succeeding.

3.4. As regards the third test, the Judge was under a duty carefully to scrutinise the likelihood of proof of the Segment allegation in accordance with the approach of Nicklin J in Amersi v Leslie [2023] EWHC 1368 (KB). This duty arises in a reverse summary judgment application where (a) an allegation of primary fact on an issue on which the claimant bears the ultimate burden of proof (b) the defendant adduces direct and positive evidence in opposition to the allegation (c) the claimant’s case in support of the allegation is solely inference based and (d) the defendant’s Article 10 right is engaged.  The duty is not satisfied by mere assertion that it is not possible to determine that the defendant’s evidence is true.  Had the Judge carefully scrutinised the Segment allegation, he should have concluded that it was an inferential allegation with no proper factual basis and/or the prospect of the Claimant pursuing it to trial and the Defendant and his wife being disbelieved on it was fanciful.

3.5. Further, the Judge was plainly wrong to exclude the witness statement of Lady Bailey for this purpose.  The Defendant was plainly entitled to adduce a statement from Lady Bailey to support his evidence.  The reason for its late service was the failure of the Claimant to indicate until his skeleton argument a possible intention to advance the Segment allegation. At the hearing on Friday 8 November 2024 the Defendant’s counsel stated an entitlement to serve a statement from Lady Bailey and gave an undertaking to provide it.  The witness statement was provided on Sunday 10 November. No issue as to its admissibility was raised until 20 November. 
Section 2
4. Further or alternatively, the Judge was wrong to find that the s.2 defence failed.  

4.1. Paragraph 2 above is repeated.  It follows that the meaning found by the Judge is substantially true (there are reasonable grounds to suspect that, by using such words [the Answer], the Claimant has called the terrorist organisation Hamas freedom fighters).  

4.2. Further or alternatively, the Judge erred in principle in his approach to s.2.  

4.2.1. The s.2 determination had to be made by reference to the s.2 defence as advanced in paragraph 2 of the draft Defence. This incorporated a schedule addressing each statement in the Interview.  Paragraphs 2.2 to 2.5 set out the positive case for interpreting the Answer in accordance with the Opinion. Paragraph 2.6 addressed the two matters relied on by the Claimant and explained why they did not contradict the Opinion.   In order to find that the Chase level 2 meaning was not substantially true the Judge had to engage with and reject the interpretative case in the draft Defence. The Judge did neither. The judgment makes no reference, direct or indirect, to the draft Defence. 

4.2.2. Further or alternatively, the effect of the Chase level 2 meaning determination was that the s.2 defence could only fail if the Opinion was a perverse interpretation of the Answer in the context of the Interview.  Although the Judge cited the Chase level 2 meaning at the start of paragraph 134, his analysis was solely directed to a finding that the Claimant had not called Hamas freedom fighters. This is evident from paragraph 135 where the Judge referred to the “contrary opinion that Mr Vince had called Hamas freedom fighters” [emphasis added].  There was no finding to the effect that the Opinion was a perverse interpretation of the Answer in the context of the Interview.
[bookmark: _Hlk195101691]Further Preliminary Trial on s.3(5)
5. Alternatively to paragraphs 1 to 4 above, the Judge’s refusal or failure to order a further preliminary trial on s.3(5) (“the s.3(5) trial”) was wrong. It involved a failure to evaluate the benefits of such a trial; and/or proceeded on a mistaken basis as to (a) the need for (or presence of) a formal application and (b) normative practice in the Media and Communications List; and/or was unreasonable. 

5.1. [bookmark: _Hlk195266730]Paragraphs 11 to 13 of the order of 8 April 2025, consequential on the judgment of 11 February, provided for service of re-amended Particulars of Claim and a Defence followed by unspecified further case management by Master Dagnall.  Paragraph 2 of the Reasons for the order merely stated that this was “appropriate”. Following a request by the Defendant for an explanation of why this was “appropriate” and the reason for not ordering the s.3(5) trial, the Judge stated (a) that there was no “formal application” for a further preliminary trial before the Court and (b) that “case management in the King’s Bench Division by masters is the norm”.  In relation to (a), there was a formal application before the Court in the draft order and written submissions of the Defendant on 20 February 2024 pursuant to paragraph 2 of the order of 11 February 2024.  In relation to (b), case management decisions in the specialist Media and Communications List are more commonly made by judges. In any event, the Judge was considering directions consequential on a trial before him which had upheld the s.3 defence in relation to both publications complained of and left only s.3(5) in issue.  

5.2. Directions for the s.3(5) trial having been proposed by the Defendant and opposed by the Claimant, it was incumbent on the Judge to evaluate the reasons for and against such a trial and make a substantive determination of whether it should be ordered. 

5.3. Had the Judge made such an evaluation he would have been bound to conclude that the reasons for the s.3(5) trial advanced by the Defendant were valid and the reason against advanced by the Claimant was misconceived. Further or alternatively, having taken into account the special value of early determination in defamation cases recognised by Warby LJ in Iqbal v Geo TV Ltd [2024] EWCA Civ 1566 at [30] and the Claimant’s public statements following the 11 February judgment (to the effect that he had won the claim, the Defendant had been found to have lied and he has unlimited funds to pursue bad people), the Judge would have been bound to conclude that any balance of reasons for and against fell decisively in favour of the s.3(5) trial. Accordingly, the refusal or failure to order the trial was unreasonable.
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