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Memorandum by the British Medical Association (EV 01) 

Memorandum by the British Medical Association (EV 01) 

 

The British Medical Association (BMA) is an independent trade union and voluntary 

professional association which represents doctors from all branches of medicine all 

over the UK.  It has a total membership of over 144,000.  The BMA welcomes the 

opportunity to respond to the Committee‘s inquiry on the draft Defamation Bill.  The 

BMA will also be separately responding to the issues raised by the Ministry of 

Justice‘s (MoJ) consultation on the draft Bill.  

Many of the questions in the MoJ consultation refer to technical legal matters in this 

area, such as the repeal of specific legal instruments, the relationship between 

common law and statute and questions of qualified and absolute privilege that are 

outwith the BMA‘s expertise. Our comments are therefore limited to the impact on 

scientific and medical discourse.   

As a professional association for doctors, the BMA is strongly committed to open 

scientific debate. Health is clearly a critical factor in human wellbeing, and advances 

in medical science have made enormous contributions to individual and public 

welfare. Scientific progress, however, largely comes about by experimentation and 

research, and robust public debate is essential to the contesting and clarification of 

both scientific evidence and explanatory theories that may emerge from it. Without 

critical analysis, scientific progress can be inhibited and opportunities for improving 

the health of individuals and populations lost. 

The BMA has been concerned for some time that English libel law may be inhibiting 

free and open discussion of matters of critical public concern in the sciences. While 

the BMA fully shares the Secretary of State for Justice‘s view that defamation law 

must strike the right balance between defending freedom of speech and the 

protection of reputation, there is evidence to suggest that the current libel laws can 

favour the protection of powerful reputation over the public interest in scientific 

debate. In recent years, the frequently cited cases of British Chiropractic Association 

v Singh and Rath v Goldacre have drawn attention to the limits of legitimate comment 

on matters of clear public interest. Both cases involved reputable science writers 

raising questions about the evidence base of particular therapeutic interventions. 

Rather than respond directly to the criticisms, the opposing parties both chose to sue. 

Given that the potential cost of defending a libel action is prohibitive and the current 

law is widely regarded as lacking a robust public interest defence, the threat of libel 

action can inhibit a willingness to publish critical commentary even where the issues 

at stake are far from trivial and the criticisms are both reasonable and well-

intentioned.  

Rather than respond to the detailed questions outlined in the Committee‘s call for 

evidence, the BMA would like to make the following general points: 
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 Overall, the BMA would like to see enhanced consideration of the public interest 
defence in relation to responsible publication.  

 Given that the costs of defending libel actions can act as a strong disincentive to 
publication of comment or opinion that may be in the public interest, 
consideration should be given to reducing their costs. The BMA therefore 
supports further exploration of matters such as the development of new 
procedures to resolve key preliminary issues at an early stage and the removal of 
the presumption in favour of a jury trial. 

To conclude, the BMA strongly supports the protection and promotion of a free 

scientific commons. Open debate acts as a critical spur to intellectual innovation. 

Although individuals who have been defamed should have proper recourse to 

procedures to defend their reputations, this should not be allowed to inhibit the 

reasonable expression of opinion, or the critical discussion of matters of evidence. 

Although the BMA does not have specific legal expertise in this area, it nevertheless 

strongly supports the Government‘s general direction of travel.  

April 2011
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Memorandum by Mr T Ewing (EV 02) 

 

I am writing to make representations regarding the draft Defamation Bill being 

considered by the Joint Committee of the House. 

In addition to these representations, I would wish to give oral evidence relating to 

these proposals. 

I would make the following points. 

ADDITIONAL MEASURES FOR INCLUSION IN THE BILL 

POSSIBLE CRIMINAL OFFENCE TO REPLACE CRIMINAL LIBEL 

I would suggest that where a newspaper publishes material that is both offensive and 

defamatory, there doesn‘t appear to be any proper remedy at the moment so far as 

the criminal law is concerned. 

Prosecutions for Criminal Libel were rare and difficult, as it had to be proved that the 

material was both defamatory and wasn‘t published for the public benefit.   

The provisions of the Law of Libel Act 1845 were cumbersome and out of date and 

have been rightly repealed. 

Prosecutions under the Public Order Act 1986 would also now prove equally difficult, 

as would one using the Malicious Communications Act 1988, for the reason that the 

articles aren‘t communicated directly to any specified person. 

I would suggest that a new statutory offence be created, that was easy to apply by 

prosecutors such as the CPS in situations that warranted a criminal prosecution of a 

newspaper, its editor and any journalists concerned. 

The offence would be punishable by up to 5 and 10 years imprisonment respectively 

at the Crown Court and six months at the Magistrates‘ Court and triable either 

summarily or on Indictment at the election of the accused or in the same 

circumstances as other offences triable either way. 

I would therefore suggest an offence along the following lines: 

Publication of false material or communications by newspapers and media 
publications 
 

(ii) It shall be an offence for any person to publish in a newspaper or other media 
publication information knowing the contents to be false or untrue or 
misleading, with the intention of causing the subject of the publication alarm, 
harassment or distress. 
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(iii) It shall be an offence for any person to publish in a newspaper or other media 
publication information knowing the contents to be false or untrue or 
misleading, likely to cause the subject of the publication alarm, harassment 
or distress. 

 
(iv) It shall be a defence for any person charged with such offences to prove that 

he published the information as a result of material and data whether oral or 
in writing which he had reasonable cause to believe and could have 
ascertained with reasonable diligence whether it was true or false. 

 
(v) For the avoidance of doubt ―newspapers and media publication‖ includes 

newspapers registered under the Newspaper Libel and Registration Act 1881 
and broadcasting organisations. 

―Person‖ shall include a body corporate, an editor, or journalist or author. 

―False or untrue or misleading‖ means publication of information as a 

statement of fact made directly or indirectly by suggestion or innuendo. 

(vi) An offence under section 1(1) shall be punishable on Indictment with 
imprisonment for 10 years and summarily with imprisonment for 6 months. 

(vii) An offence under section 1(2) shall be punishable on Indictment with 
imprisonment for 5 years and summarily with imprisonment for 6 months. 

I would therefore suggest that consideration be given to including this or a similar 

measure in any future Defamation Bill. 

The reason is that the civil sanction of being sued, doesn‘t seem to be a deterrent to 

editors and journalists who publish deliberately false and malicious articles, as has 

been witnessed in the current TV programe, ―See you in court‖. 

It is clear that both editors and journalists have a cavalier attitude to such 

publications, and adopt a publish and be damned policy. 

It is also becoming clear that editors of national and local newspapers don‘t have a 

responsible attitude to publication of such articles, and fail to properly check their 

sources beforehand. 

The PCC is of course no deterrent, as the organization isn‘t free and independent, 

and lacks any teeth at all, and cannot even impose financial penalties on media 

organizations that are members. 

In addition, as can be seen by the number of libel actions, and for that matter, related 

privacy claims that have been issued against the media in recent years, the PCC has 
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become a total joke and is ignored by the majority of claimants who chose to bring 

such defamation claims. 

Clearly, this is not without foundation, and was of course commented on in the 

Report on privacy by the Culture Media and Sport Select Committee ―Press 

Standards, Privacy and Libel‖ enquiry. 

REQUIREMENT FOR JOURNALISTS AND EDITORS TO CONTACT 

BEFOREHAND THE SUBJECTS OF NEWSPAPER AND MEDIA ARTICLES 

It has been suggested by Mr. Max Moseley in his representations to the Culture 

Media and Sport Committee ―Press Standards, Privacy and Libel‖ enquiry, that 

journalists be required to contact the subject of any articles beforehand. 

I understand that Mr. Moseley has brought a case in relation to this before the 

European Court of Human Rights, and that judgment is awaited in the near future. 

I fully support such proposals, and wish to add that in my view, journalists should 

also be required to contact the subject at least seven days and possibly fourteen 

days beforehand. 

This would give time for the subject to be able to contact the editor by letter or though 

legal representatives, in order to put the newspaper concerned on full notice that the 

allegations are denied, and that any subsequent publication would be at the 

newspaper‘s risk of both defamation and breach of privacy proceedings ensuing. 

This may also prove to be very important should the paper concerned wish to raise 

the issue of ―qualified privilege‖ and ―professional journalism‖ known as the 

―Reynolds‖ defence in any subsequent defamation proceedings, which might also 

have relevance if the issue of malice was also raised 

In addition, this would also give the subject concerned, the opportunity of applying to 

the High Court for an injunction restraining publication until the paper had appeared 

before the court to justify publishing its story. 

I accept that this may be more applicable in breach of privacy claims rather than libel 

under the rule in Bonnard v. Perryman [1891] 2 Ch. 269, but even in defamation 

cases, where it is blatently plain that the proposed article is untrue and false, prior 

injunctions have been granted. 

Clearly, wealthy individuals who have stand by legal teams that have access to 

contact High Court Judges over the telephone at weekends are at a distinct 

advantage over ordinary persons who don‘t have such immediate access to these 

select facilities. 

javascript:;
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An ordinary person who may be contacted by a Sunday newspaper journalist, say 

late on a Friday evening, when the courts are closed until the following Monday, will 

not be able to do anything to prevent a damaging publication. 

However, someone with other financial means may well be able to instruct solicitors 

who can contact a Judge over the course of the following Saturday, and thus obtain 

an Injunction over the telephone preventing publication on the Sunday. 

This would appear to be a very unequal playing field, and a total denial of ―access to 

justice‖ for the ordinary person in the street. 

If a sufficient time were available to such persons of say even seven days, they 

would be able to prepare an affidavit and summons and appear before a High Court 

Judge to explain the position, say at the earliest the following Monday. 

An Injunction would then be obtained, and the newspaper invited to appear to justify 

their case for publication. 

In these types of cases, it might also be desirable for evidence to be given on 

affidavit, so that either party would know that if they file any false evidence, they 

could be prosecuted for perjury. 

This would then protect both the subject and the newspaper, as each side would be 

under a clear duty to give full and frank disclosure, and know that it were to be 

proved that false evidence had been tendered, they would be liable to prosecution if 

it could be proved.   

In addition, the newspaper‘s legal team would be professional barristers and 

solicitors who would be subject to their own professional code of conduct and be 

under a duty not to mislead the court. 

This wouldn‘t prejudice the newspaper, because if they were able to justify on oath 

the reasons for such a publication, then the Injunction obtained by the subject would 

be discharged, as has been the case in a number of high profile cases recently. 

It would also assist in promoting ―professional journalism‖, because editors and 

journalists would then know that they might be required to justify before publication 

on oath the grounds on which publication was justified, thus clearly concentrating 

minds, with the beneficial result that deliberately false stories would then be far less 

common. 

This is of course important in a case like that of Kate and Jerry McCann, where 

libelous statements were published in a number of newspapers in a totally reckless 
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manner, with no care for the falsity or truth of what was being published, by both the 

journalists and editors alike. 

This is an example of totally irresponsible journalism, and no doubt the newspaper 

editors concerned took the view that they wouldn‘t be called to account and could get 

away with it. 

I suspect, although I don‘t know for certain, that the actions were settled out of court, 

as otherwise, the journalists concerned would have had to have submitted Witness 

Statements and have given evidence on oath in court. 

This might have led to them being investigated by the police for perverting the course 

of justice and perjury.   

It would seem that they got cold feet therefore, and felt that the risks were too great 

to bluff it out, as it is amazing how minds are concentrated when there might be the 

threat of prison gates clanging behind them. 

Likewise, the same might be said for some of the defendants who have recently 

featured in ―see you in court‖. 

The case of Mr. Moseley is again another example of the editor probably knowing full 

well that his source was lying and wasn‘t reliable and adopting a ―publish and be 

damned‖ attitude to please his readers and promote circulation figures for Mr. 

Murdock.   

This seems to be the attitude of many of the major tabloids and also broadsheets as 

well, as they all know that the Press Complaints Commission is a laughing stock, and 

that all it can do will be to give a slap on the wrist to its ―buddy pals‖ in the press. 

Therefore, in all of the circumstances I would suggest that these proposals are both 

proportionate and in compliance with both article 8(2) relating to the right to a 

reputation, and article 10 of the Human Rights Act 1998. 

On the whole however, I fully agree with Mr. Moseley concerning the devastating 

damage that can be caused to an ordinary person by prior publication, perpetrated in 

a reckless manner by an unprofessional editor. 

It is clear therefore from recent cases that the press is totally out of control, treat the 

Press Complaints Commission and any libel awards awarded against them by the 

courts with total contempt and consider themselves above the law. 
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Therefore, clear sanctions are now called for, and they have shown that they cannot 

be trusted to put their own house in order, and have no one to blame but themselves 

if Parliament now takes action, as I would submit it has a public duty to do so. 

A recent example of an organization being contacted before transmission of a 

television programe was the BBC in connection with its recent Panorama programe 

concerning Ryan Air, entered into considerable correspondence with that company 

prior to transmission. 

This was obviously in the interests of professional journalism, as Ryan Air were given 

a full opportunity of commenting on and correcting any misunderstandings prior to 

the broadcast. 

As can be seen from the enclosed attached correspondence downloaded from the 

Ryan Air web site at the time, there was considerable dispute concerning the facts of 

the case, which Ryan Air made plain both in the letters from Mr. O‘Leary and his 

company representatives. 

It is fair to say that the programe when eventually broadcast was a damp squib, as 

the original claims that were to have been adverse to Ryan Air were omitted for the 

most part, and the only concrete criticism leveled so far as I could see was 

concerning items on their web site.  Ryan Air to their credit made a number of minor 

adjustments to their site prior to transmission. 

This was due to Ryan Air being able to place the BBC on notice beforehand that 

some of their more contentious claims and allegations were hotly denied.   

Clearly in those circumstances, the BBC wouldn‘t have had any defence of Qualified 

Privilege or even a ―Reynolds‖ style defence, if they had then proceeded to broadcast 

some of the more controversial original allegations in the form that they had originally 

intended. 

You will also note that Mr. O‘Leary declined to be interviewed on the programe 

unless he was given an assurance that it would be transmitted in its entirety in 

unedited form, something that in my opinion the BBC unreasonably refused to do. 

However, when Mr. O‘Leary did appear on the programe when he emerged from a 

company meeting, he made his views very plain to BBC reporter Mr. Vivian White, 

and in my view came out with flying colours, making the BBC look stupid and biased 

against him and Ryan Air.   

Ryan Air were contacted by Mr Vivian White and the BBC several weeks prior to 

transmission, and their original allegations were put to the company and Mr. O‘Leary 



Memorandum by Mr T Ewing (EV 02) 

10 

in the correspondence, so that they had adequate opportunities of fully refuting and 

responding to them. 

As a result, Ryan Air also acted perfectly properly in publishing this correspondence 

on their web site for public viewing.  

I feel that this case is therefore extremely relevant to Mr. Moseley‘s proposition that 

subjects of proposed media articles should always be contacted prior to publication 

and be given a full opportunity of commenting on and refuting any disputed 

allegations. 

This should be at least 14 or possibly seven days beforehand and in view of the 

Panorama programme, these should if necessary be in writing. 

The opportunities given to Mr O‘Leary and Ryan Air are rarely afforded to persons 

who are given adverse publicity by the media, and in particular by the News 

International Group, who as the Culture Media and Sport Select Committee heard, 

have been subject to the most adverse criticism at the recent hearings held before 

the ―Press Standards, Privacy and Libel‖ enquiry.  

It is therefore imperative that private individuals who are proposed to be the subject 

of adverse publicity be given full details of any allegations against them, and an 

opportunity of responding, in writing if necessary. 

Clearly the BBC had reservations about broadcasting without giving Ryan Air the 

opportunity of fully responding in writing. 

The issue of concern therefore, is that this luxury is rarely if ever provided to ordinary 

members of the public, or even high profile public figures like Mr. Moseley. 

In addition, I would urge that consideration be given to including a clause in the draft 

bill enabling prospective claimants to be entitled to apply to the High Court for a pre-

publication interim injunction in similar terms as are claimants relating to prospective 

breach of privacy publications. 

It seems an anomaly that there should be a difference of procedure and pre-

publication rights between defamation and privacy matters and the rule in Bonnard v. 

Perryman [1891] 2 Ch. 269 should be therefore reversed in the Bill, to bring both sets 

of proceedings into line with each other. 

COMMENTS ON THE PROVISIONS IN THE DRAFT BILL AS IT STANDS 

Clause 1 ―substantial harm‖ 

 

javascript:;
javascript:;
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I would oppose any definition of defamation, as each case has to be assessed by the 

court on a case-by-case basis. 

It would be artificial to seek to define what is defamatory, as this has been decided in 

the past by precedent as to whether or not an allegation might be considered 

defamatory. 

If a definition was considered desirable, it is contended that the phrase ―substantial‖ 

shouldn‘t be included. 

If ―substantial‖ were to be included, this would cause masses of case law as to what 

was firstly meant by substantial, and whether the defamatory statement in question 

had caused ―substantial harm‖.   

This would possibly lead to subjective judgments between different judges, and 

would cause massive confusion.  Far from clarifying the law, it would add to its 

complexity and expense.  

In addition, it wouldn‘t be clear if the ―substantial harm‖ related to the extent of the 

publication, or the seriousness of the publication. 

I would draw to the Committee‘s attention, that the right to protection of a person‘s 

reputation has been acknowledged by the European Court of Human Rights as a 

right guaranteed by article 6(1) of the E.C.H.R (incorporated into domestic law by 

schedule 1 of the Human Rights Act 1998), and the right to a ―fair hearing‖ before an 

―independent and impartial tribunal‖. 

See for instance, Tolstoy v. U.K. [1995] 20 E.H.R.R. 442, copy enclosed, at 

paragraphs 5; 21; 34 and 58, 

―5. Defamation proceedings: applicability of Art. 6(1).  • (a) The previous 

defamation cases dealt with by the Court under Article 6(1) have all 

concerned applicants who have sought to protect their own reputation by 

bringing proceedings before a court. According to established case law, 

the provision applies to such proceedings, the right to enjoy a good 

reputation being a ― civil right‖  within the meaning of Article 6(1). Article 6 

must also apply in relation to a defendant in such proceedings, where the 

outcome is directly decisive for his or her ― civil obligations‖  vis-à-vis the 

plaintiff. Article 6(1) therefore applies to the present case.‖  

―21. Under English law the actions of libel and slander are private legal 

remedies, the object of which is to vindicate the plaintiff's reputation and 

to make reparation for the injury done by the wrongful publication to a 
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third person or persons of defamatory statements concerning the 

plaintiff.‖ 

―34. The Commission recalls that the right to enjoy a good reputation is a 

civil right within the meaning of Article 6(1) of the Convention. The 

applicability of Article 6 to the proceedings at issue has not been 

contested. The Commission finds that the proceedings in the present 

case determined the applicant's civil obligations within the meaning of 

Article 6 of the Convention.‖  

―58. Notwithstanding the fact that the issue was not in dispute before it, 

the Court must ascertain whether Article 6(1) is applicable in the instant 

case. The previous defamation cases dealt with by the Court under 

Article 6(1) have all concerned applicants who have sought to protect 

their own reputation by bringing proceedings before a court. According to 

established case law, the provision applies to such proceedings, the right 

to enjoy a good reputation being a ― civil right‖  within the meaning of 

Article 6(1). Article 6 must also apply in relation to a defendant in such 

proceedings, where the outcome is directly decisive for his or her ― civil 

obligations‖  vis-à-vis the plaintiff.  

Accordingly, Article 6(1) applies to the present case.‖ 

See also Mardas v. New York Times [2008] EWHC 3135 (QB), copy enclosed, per 

Eady J. at paragraph 13, 

―It is necessary to remember that both generally and in its application to 

specific cases the law of defamation is concerned to strike a balance 

between freedom of information, on the one hand, and the protection of 

the honour and reputations of individual citizens on the other hand.  

The right to protect reputation is expressly recognised in Article 10(2).  

Furthermore, it is increasingly being recognised in the Strasbourg 

jurisprudence that the right to protect one‘s honour and reputation is to 

be treated as falling within the protection of Article 8:  see e.g. Radio 

France v France (2005) 40 EHRR 29 and Pfeifer v Austria (App. No. 

12556/03), 15 November 2007, at [35] and [38].  It is thus obvious that 

care must be taken on applications of this kind not to deprive a litigant 

too readily of his Article 6 right of unimpeded access to the courts in 

pursuit of his remedies.‖ 

This is therefore a basic human right, which cannot be removed by legislation, which 

would purport to restrict the right to bring proceedings before a court unless it was 

proved that ―substantial harm‖ had been proved. 
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The rights to protection of a person‘s reputation has also been recognized as 

engaging article 8(1) of the E.C.H.R, see the above paragraph in Mardas v. New 

York Times [2008] EWHC 3135 (QB), copy enclosed, per Eady J. referring to Radio 

France v France (2005) 40 EHRR 29 and Pfeifer v Austria (App. No. 12556/03), 15 

November 2007, at [35] and [38], copy enclosed. 

In addition, the courts have recently recognized that the extent of publication is not 

merely a numbers game, and all factors, including the likelihood of success, the 

seriousness of the defamatory libel should be taken into account in relation to 

whether a libel claim is one that should be considered and put before the court. 

See for instance Mardas v. New York Times [2008] EWHC 3135 (QB), copy 

enclosed, per Eady J. at paragraph 15, 

―What matters is whether there has been a real and substantial tort 

within the jurisdiction (or, at this stage, arguably so).  This cannot 

depend upon a numbers game, with the court fixing an arbitrary 

minimum according to the facts of the case.  In Shevill v Presse 

Alliance [1996] AC 959, it was thought that there had been a total of 

some 250 copies of the French newspaper published within the 

jurisdiction, of which only five were in Yorkshire where Ms Shevill lived 

and was most likely to be known.  She was permitted to seek her 

remedies here.‖ 

This passage was also considered and approved in Haji-Ioannou v. Dixon and ors 

[2009] EWHC 178 (QB), copy enclosed, per Sharp J. at paragraph 30.  See also 

Steinberg v Pritchard [2005] EWCA Civ 824. 

Clause 2 ―Responsible publication on matter of public interest‖ 

This clause doesn‘t appear to add anything to that already set out in Reynolds v. 

Times Newspapers Ltd. [2001] 2 A.C. 127. 

If anything, if such a defence is sought to be put into statutory form, there would 

seem no reason why the tests set out in Reynolds v. Times Newspapers Ltd. [2001] 

2 A.C. 127in  shouldn‘t be incorporated, and every reason why they should be. 

See Reynolds v. Times Newspapers Ltd. [2001] 2 A.C. 127, per Lord Nicholls at p. 

205A-C, 

―Depending on the circumstances, the matters to be taken into account 

include the following. The comments are illustrative only. 1. The 

seriousness of the allegation. The more serious the charge, the more 

the public is misinformed and the individual harmed, if the allegation is 

not true. 2. The nature of the information, and the extent to which the 
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subject matter is a matter of public concern. 3. The source of the 

information. Some informants have no direct knowledge of the events. 

Some have their own axes to grind, or are being paid for their stories. 4. 

The steps taken to verify the information. 5. The status of the 

information. The allegation may have already been the subject of an 

investigation which commands respect. 6. The urgency of the matter. 

News is often a perishable commodity. 7. Whether comment was 

sought from the plaintiff. He may have information others do not 

possess or have not disclosed. An approach to the plaintiff will not 

always be necessary. 8. Whether the article contained the gist of the 

plaintiff's side of the story. 9. The tone of the article. A newspaper can 

raise queries or call for an investigation. It need not adopt allegations 

as statements of fact. 10. The circumstances of the publication, 

including the timing.‖ 

Clarification of the ―Reynolds‖ responsible journalism test would be beneficial, but no 

attempt should be made to go beyond that to create a blanket immunity type of test. 

It should be remembered that quite a number of ―Reynolds‖ defences have failed in 

the courts, and presumably the media organization concerned haven‘t demonstrated 

that they acted ―responsibly‖ in publishing the article concerned in the first place. 

Clause 3 ―Truth‖ 

No objection is taken to this clause, and it would seem beneficial for the common law 

defence of justification to be put on a statutory basis, as with the ―public interest‖ test. 

Clause 4 ―Honest opinion‖ 

It is contended that the defence of ―fair comment‖ should be put on a statutory basis.  

However, the phrase ―fair comment‖ should be retained as opposed to ―honest 

opinion‖, because this could lead to an abuse by defendants who claim to honestly 

hold an opinion although clearly defamatory and without foundation. 

If ―far comment‖ were to be substituted, then it is contended that a definition should 

be given to distinguish it from a statement of fact. 

The same would apply if the new phrase ―honest opinion‖ were to be adopted.  This 

would clarify the position to avoid lengthy legal arguments as to what might comprise 

of a ―comment‖, or an ―opinion‖.  

Clause 5 ―Privilege‖ 

I have no comments to make regarding this, and any further definitions of the 

circumstances that attract privilege in statute should be welcomed, as opposed to the 

case-by-case situations based on precedent. 
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Clause 6 ―Single publication rule‖ 

I would vigorously oppose this clause. There should be no curtailment of the current 

rule relating to time limits running from each separate publication of Internet and 

other publications.   

There has been a right to bring proceedings for each separate publication in the U.K. 

as held in Duke of Brunswick v. Harmer [1849] 14 Q.B. 154, copy enclosed. 

It is to be noted that Times Newspapers Ltd. took this issue before the European 

Court of Human Rights recently and lost, see Times Newspapers Ltd. v. U.K (No.2) 

[2009], copy enclosed. 

It therefore follows that the separate publication rule doesn‘t infringe the ―right to 

freedom of expression‖ in article 10(1) of the E.C.H.R. and consequently there should 

be no need to change the law accordingly.  

It is also the law in many Commonwealth and Common Law jurisdictions throughout 

the world, although not most U.S. States, which appear to have adopted the single 

publication rule. 

In fact Alberta, New Brunswick, Newfoundland, North West Territories, Ontario, 

Quebec, Saskatchewan and Yukon in Canada, have provisions for time limits to run 

from the date of discovery of the publication concerned, so that persons who feel that 

they have been defamed, but were ignorant of the original publication, may still bring 

proceedings after the discovery of the publication concerned.  See the Libel and 

Slander Act 1990 in Ontario, copies enclosed. 

I would alternatively submit that even if it were proposed to modify the multiple 

publication rule, there should be some safeguard that time should run from the date 

of discovery of the publication, and certainly in the case of Internet publications.   

This is a safeguard that has been incorporated in Canada, but not the U.S. and I 

would contend that it is the Canadian model that should be followed. 

Clause 7 ―Action against person not domiciled in the UK or a Member State‖ 

This clause recognizes that there is a community right to bring a claim against a 

Defendant in the UK if that defendant is resident either in the UK or another EC 

member state.   

That is currently the position under the Civil Jurisdiction and Judgments Act 1982 in 

any event, so the present clause would appear to be somewhat irrelevant. 
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It is also currently established that if a person who is resident outside the UK wishes 
to sue a Defendant who isn‘t resident within the UK or any of its jurisdictions, or any 
other EU state, the doctrine of forum non conveniens would be applicable. 
 

This has led to accusations of so called ―libel tourism‖, but each case that is currently 

tried here would have been examined to determine whether England would be the 

most appropriate jurisdiction to try the case. 

Clause 7(2) doesn‘t appear to add anything to this, apart from placing what already 

exists as the law of forum non conveniens on a statutory basis. 

What is currently left out and is undefined is when a claimant is resident in England 

but the defendant is resident out of the jurisdiction and the EU. 

This again is currently regulated by the doctrine of forum non conveniens and if the 

Claimant is resident in England and the article was published in England, it is 

contended that he or she should have the right to bring the claim in England, even if 

the defendant is resident abroad and not in the EU. 

It is felt that perhaps it might be desirable to have this type of situation clarified in the 

clause, as it could hardly be said to be forum shopping if a Claimant brings a claim in 

England if the article is published there, even if the Defendant is resident abroad. 

Of course, it has to be recognized that if the article has also been published abroad, 

then if the claim is brought in England, the doctrine of forum non conveniens would 

have to be then applied.  

See Spiliada Maritime Corporation v. Cansulex Ltd. [1987] 1 A.C. 460 and Lubbe v. 

Cape plc [2000] 1 W.L.R. 1545, copies enclosed, 

Clause 8 ―Trial to be without a jury unless the court orders otherwise‖ 

I would totally oppose this clause.  There seems no good reason to abolish a jury in a 

defamation action, as it involves the reputation of the claimant. 

Juries rightly currently try such issues, unless that statutory exemption relating to 

complexity of documents is applied in the particular case. 

Under this proposed clause, juries would be retained for false imprisonment and 

malicious prosecution claims, and there would seem to be no logical reason for 

removing the right to jury trial for defamation claims. 

Defamation claims may in many cases be similar to try to false imprisonment and 

malicious prosecution claims. 



Memorandum by Mr T Ewing (EV 02) 

17 

The jury decides factual issues, and the judge rules on the law, and in defamation 

cases this seems highly desirable, and also for juries to award damages as well. 

If it is proposed to remove the automatic right to jury trial for defamation claims, then 

there can be no good reason for retaining them for false imprisonment and malicious 

prosecution claims either. 

It should be remembered that false imprisonment relates to the constitutional right to 

freedom of the citizen against usually the state and most such actions are brought 

against the police. 

Similar issues arise relating to malicious prosecution, and this can again involve the 

reputation of the claimant relating to whether a prosecution was brought maliciously 

and without reasonable and probable cause. 

The right to seek jury trial for something involving the basic rights to the reputation of 

the citizen should therefore be retained, and is guaranteed in Magna Carta. 

Clause 9 ‗Meaning of ―publish and ―statement‖‘ 

I have no comments regarding this clause, and it seems desirable to put the phrase 

―statement‖ to include the illustrations given on a statutory basis. 

BURDEN OF PROOF IN DEFAMATION CASES 

It is to be noted that there has been no attempt to reverse the ―burden of proof‖ in the 

draft Bill. 

Regarding whether the burden of proof should be reversed, as is the case in the 

USA, the arguments for this are in any event unconvincing.   

Indeed, any such proposals were also firmly rejected by the Culture, Media and Sport 

Committee in its recent report regarding ―Press Standards, Privacy and Libel‖. 

It should also be remembered that the same burden of proof also exists in 

defamation cases in Scotland, Northern Ireland, the Irish Republic, Isle of Man, 

Channel Islands, Gibraltar and the UK overseas territories. 

If therefore, the burden of proof were to be reversed in England and Wales, the 

Scottish Parliament, Northern Ireland Assembly, the Irish Republic, the governments 

of the Isle of Man, Channel Islands and Gibraltar would then have to consider 

whether to amend the law in their particular jurisdictions. 

If they didn‘t do so, this would lead to a totally different law of defamation in England 

and Wales, which was at odds with the rest of the UK, the Irish Republic, and Crown 

protectorates etc. 
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In addition, the situation in the USA is governed by the first amendment of the US 

Constitution which guarantees freedom of expression, unlike article 10 of the Human 

Rights Act 1998 which is subject to limitations in article 10(2), that guarantee the 

rights of others.   

As the Committee is also aware, article 10 has to be read in conjunction with article 

8, and in each privacy case, a balancing act has to be performed between the two 

competing rights.  

Therefore, the burden of proof has to be in conformity with both article 10 of the 

Human Rights Act 1998 and also article 8. 

It is clear that the present burden of proof on the defendant in a defamation case is in 

conformity with article 10 of the Human Rights Act 1998, as it takes into account the 

requirements of the limitations to the right to ―freedom of expression‖ set out in article 

10(2). 

If the present burden of proof were to be changed, this might also put Claimants in an 

impossible position if they had to proof that the allegations were untrue, as they might 

only in many cases be able to give their uncorroborated version of the events in 

question. 

The position at present is that the defendant must prove what has been published as 

being true, subject to the Qualified Privilege and any Fair Comment defences being 

successfully raised. 

This seems both fair and reasonable, as the defendant has to justify publishing on 

the material he or she had at the time of publication. 

If no such justification existed at the time of publication, then any defence of 
justification falls, or ―veritas‖ in Scotland. 
 

The question that would then be asked, would be that if the editor or journalist 

concerned had no evidence to justify publication at the time, why did publication go 

ahead, and it would be a case of publish and be damned. 

In those circumstances, there would appear to be nothing wrong with the defendant 

being required to justify publication, as it is after all his or her publication and act that 

gives rise to the proceedings and not the claimant. 

In these circumstances, why should the claimant have to justify the falsity of the 

article when others have published it? 

I would also contend that to reverse the burden of proof in defamation cases might 

also contravene article 10(2) of the Human Rights Act 1998, as it would encourage 
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publication of articles by newspapers without any regard for the rights and obligations 

of others set out in article 10(2).   

This would undoubtedly also lead to yet more claims by claimants for breaches of 

their article 8 rights to privacy etc. 

April 2011 
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Dr Peter Wilmshurst Consultant Cardiologist, Royal Shrewsbury Hospital Senior 

Lecturer in Medicine, University of Keele 

Summary 

1. I wish to submit evidence based on: a) my experience of being a defendant in 
three current defamation cases in England brought by NMT Medical, an American 
company, after I spoke at a medical conference in the USA and my comments were 
published on a US website; and b) my knowledge, obtained over 30 years, of the way 
that the English defamation laws endanger the public because they make people 
reluctant to report matters of public concern. 

2. I have obtained my knowledge of the impact of the libel laws from experience of 
reporting misconduct, including reporting over 20 doctors to the GMC, and by helping 
other medical whistleblowers. Since 1997 I have written in medical journals about my 
concerns that the English libel laws are the cause of errors in the scientific evidence 
base. 

3. To substantiate my experience in this area an editorial in the British Medical 
Journal in 2002 described me as "perhaps British medicine's champion 
whistleblower"; I was presented with the Annual Health Watch Award in 2003 with the 
citation "For courage in challenging misconduct in medical research"; and I was 
described in the Medical Journal of Australia in 2006 as ―the UK‘s most prolific 
whistleblower on misconduct by clinicians and researchers‖. 

4. I believe that in defamation cases we must have a proper public interest defence, 
and we must shorten duration, simplify proceedings and reduce costs of cases. Also, 
I believe that if a judge decides that a defamation case has been brought in an 
attempt to silence a whistleblower, the judge should have the power to impose a fine 
on the claimant and to compensate the defendant for expense and wasted time. 

Submission 

5. I am a defendant in three defamation cases (both libel and slander) in England. 
NMT Medical Inc, an American medical device company is the claimant. I believe that 
the cases have been brought to prevent public discussion of the results of clinical 
research on patients in the UK. For an over view of my case see annex 1 – an article 
titled ―Reframing libel – changing the experience of being sued and the impact on 
science and medical research‖ that was based on my presentation to the Reframing 
Libel Symposium at City University on 4th November 2010. The important points are: 

(a) I was a co-principal investigator in the MIST Trial, which was conducted in over 
400 patients in the UK and was sponsored by NMT. 

(b) Another member of the trial steering committee (Dr Nightingale) and I had 
concerns about the way that the results of the trial were being presented and we 
refused to be authors of the paper reporting the trial in the medical journal, 
Circulation. 

(c) We have been vindicated by an extensive correction published in Circulation and 
the fact that the General Medical Council (GMC) is investigating the conduct of some 
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of the doctors who agreed to be authors of the original inaccurate version of the 
paper. 

(d) There are additional concerns about authorship of the paper. For example, the 
other co-principal investigator in the trial was found guilty by the GMC of research 
misconduct in another industry sponsored trial; he and some other authors of the 
paper owned shares in NMT; there was no disclosure that a vice-president of NMT 
wrote part of the paper; and one ―author‖ died 6 months before the trial started. 

(e) I expressed concerns about the MIST Trial during two lectures I gave at a major 
cardiology conference in Washington DC in October 2007. I also spoke to Shelley 
Wood, a medical journalist at the meeting. She spoke to others involved in the trial, 
including the other co-principal investigator and executives of NMT. She published an 
article about the MIST Trial on an online cardiology website, called Heartwire, in 
October 2007. A link to the article is http://www.theheart.org/article/821779.do  

(f) This article is the subject of the original action for both libel and slander brought 
against me in England by NMT. The website and the journalist are not being sued. 

(g) The case has lasted for three and a half years. It is complex, expensive and time 
consuming. 

(h) Fortunately I now have a defendant Conditional Fee Agreement. Otherwise I 
would be bankrupt or fighting the case as a litigant in person. My income as a doctor 
was insufficient to pay lawyers bills but also too great to qualify for legal aid. Legal 
Aid has been promised for defamation cases after a judgement by the European 
Court of Justice, but it has never been granted because it has been decided that so 
far nobody has qualified to receive it. My lack of adequate funds would have resulted 
in inequality of arms, because NMT employed expensive lawyers and I would have 
been defending myself. 

(i) On 21 April 2011, NMT announced that it had gone into liquidation. It is likely that 
the case will now end, but it seems unlikely that I will recover all my costs (about 
£300,000) of defending this action. 

6.  I believe that NMT have tried to use the complexity, expense and time-consuming 
nature of the English defamation laws to bully me into silence about my concerns. 

7.  The unnecessary complexity of libel cases in England can be appreciated by 
comparing my case with a recent case in France when a pharmaceutical company 
(Astellas pharmaceutical) sued a French medical journal (Prescrire) for ―maliciously 
denigrating‖ one of Astellas‘s drugs in an article published in September 2009. 
Astellas claimed damages of 10,000 Euros (approximately £8,000). I was told that 
this sum was comparable to the amount that NMT might have been awarded if they 
had won their case. The French case was decided after less than 18 months on 2 
March 2011 in favour of Prescrire. The legal costs for each party in the case was 
about 5,000 Euros (approximately £4000). Thus the total costs were comparable to 
the potential damages. My case has gone on for three and a half years and, if NMT 
had not gone bankrupt, the case would have gone on for many more years. So far 
my legal costs are about £300,000 and NMT‘s costs are greater. Lawyers estimated 
that if we got to trial the costs would probably be £3.5 million for each side. Thus for 
similar disputes with similar amounts of damages at stake, the English systems takes 

http://www.theheart.org/article/821779.do
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many years long than the French system and would probably have cost about a 
thousand times as much in legal costs. 

8.  Because in England the costs of a case are so disproportionate to the potential 
damages, wealthy claimants use the law to intimidate honest people into silence. 
Even though a defendant‘s statements are provably true (as confirmed in my case by 
the correction of the article in Circulation), that is not an adequate defence. That is 
because a wealthy claimant can use the cost of a case and amount of time wasted to 
drag out a case in order to force a less wealthy defendant to give up defending a 
good case. 

9. There are serious inconsistencies and injustices in the law. If a company offered a 
public servant, such as an NHS doctor, a bribe to conceal serious defects in one of 
their products, company employees might be subject to criminal charges. If the 
company used threats to silence the same public servant that would also be a 
criminal act. Yet the civil law allows and, by the way it is framed, encourages the 
same company to use financial intimidation and the threat that the public servant will 
be bankrupted during a defamation action that is brought for exactly the same 
unethical purpose of concealing defects in the product. 

10. The English defamation laws are too complex for most people to understand. I do 
not understand all the nuances of the arguments in my defamation action. My 
lawyers spend much time debating how they will defend particular words. They 
spend much more time working out what they think I meant when I used a sentence 
than I spent thinking about the sentence when I said it. Therefore I am not 
encouraged by the Draft Defamation Bill Consultation document. It also debates 
terminology such as whether ―Justification‖ should become ―Truth‖ and should ―Fair 
Comment‖ become ―Honest Opinion‖. It is this type of sterile debate about nuances 
that bogged down the courts for 18 months debating what Simon Singh meant when 
he wrote ―bogus‖. It is why cases take so much longer in England than elsewhere 
and why costs are so much higher here. 

11. In the original Heartwire article Ms Wood attributed 79 words to me in quotes, 
which were taken from an off the cuff interview with me after I made my presentation. 
In the 12 page Particulars of Claim, NMT lawyers discuss the meaning of these 
words and my motives for saying them. NMT‘s lawyers have attempted to show that I 
had a malicious motive rather than the simple fact that what I said was true. My 
Defence is 95 pages and NMT‘s Reply is 55 pages. In addition, there are thousands 
of pages of supporting documents. An enormous amount of time has been spent 
discussing what I meant when I said words that I do not even remember saying, 
although I recognise the general sentiment as mine. In fact my defence has been 
made difficult because Heartwire has refused to let me have a copy or a transcript of 
the tape recording that Ms Wood made when I spoke to her and I have no way of 
compelling this US website to cooperate. Yet the English libel law is dependent on 
knowing the precise words used so that each word can be analysed. 

12. In the original Claim, NMT‘s lawyers stated that the article over which they had 
started legal proceedings was still in its original form on the website. When we 
pointed out to NMT‘s lawyers that the original article had been replaced with an 
amended article after 3 days, NMT started a second Claim for the amended article. 
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13. The Today Programme on Radio 4 broadcast an interview with me about the 
English libel laws on 27 November 2009. The interview was pre-recorded and 
checked by the BBC‘s lawyers to make sure that there was no risk of defamation. 
Nonetheless NMT issued a third Claim against me in the High Court on 26 November 
2010 in respect of the broadcast. Because there is a limit of one year on issuing 
Claims for defamation that was the last possible day that the Claim could be issued. 
NMT had a maximum of 4 months after the Claim was issued in which to serve it. 
They served it at 10.20pm on 24 March 2011. The fact that NMT waited until the last 
possible moment to issue the Claim and then to serve it does not suggest urgency on 
the part of NMT to defend its reputation. I believe that it was just an example of 
bullying. For another example of bullying see annex 1 and the email sent to me with 
a Claim Form sealed by the Court ―by way of notice rather than service‖. It was sent 
to me as a non-lawyer without explanation at 17.09 on the last working day before 
Christmas 2007. Because lawyers‘ offices had closed for Christmas, I was unable to 
get legal advice for two weeks. So for two weeks, I had no idea that the Claim had no 
legal standing until served. 

14. Initially the website of NMT‘s lawyers (at 1 Brick Court) stated that they were also 
suing for defamation my colleague Dr Nightingale and my employer (the Shrewsbury 
and Telford Hospital NHS Trust). It is difficult to see how they justified suing Dr 
Nightingale, because he was not at the meeting, made no comment to the journalist 
and was not quoted in the article. I believe that NMT initially tried to find a way to also 
silence Dr Nightingale. Because they have sued me it has had the effect that he is 
unwilling to speak publicly about his concerns about the trial. However, when it was 
pointed out that experienced defamation lawyers at 1 Brick Court had defamed Dr 
Nightingale and the hospital by incorrectly claiming that they were defendants in a 
defamation case, the chambers apologised and placed an apology on its website. I 
can supply copies of correspondence related to this if it would be helpful. When the 
most expensive defamation barristers in the UK can run into this type of problem, it 
shows how easy it is to fall foul of the English defamation laws. 

15. Another complex issue in my case is that NMT have claimed that ―The publication 
of those words by the Defendant was actionable by the laws of the USA.‖ I 
understand that this is called double actionability and that for NMT to succeed in the 
case they would need to prove that what I said would be considered defamation in 
the USA. A problem with this argument is that defamation laws in the USA and 
England are very different, mainly because Freedom of Expression is guaranteed 
under the First Amendment of the US Constitution. There are no US Federal 
defamation laws and each state has different laws. So we asked NMT‘s lawyers 
which law from which state they are relying upon. Despite repeated requests for that 
information, three years later, NMT have not told us. So it is impossible to prepare a 
defence for that aspect of the case. I do not believe that such obstruction would be 
allowed in other types of legal dispute. A judge in the High Court has ruled that, for 
that aspect of the case, each side will need to obtain an opinion from an expert on 
US laws and then submit it for an English judge to decide whether the words are 
actionable in the USA. I will need to employ a US legal expert for that aspect of the 
case and because we do not know which law NMT want to use that makes the 
process more difficult and more expensive. 

16. Nevertheless, it seems unlikely that the words would be actionable in the USA 
because NMT asked for the removal of the article from the US website and on legal 
advice the website owners refused to remove it. That raises an additional problem for 
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me if I lost. One of the remedies demanded by NMT is that I remove the article from 
the website. It is not within my power to do so and the website owners have refused 
to remove it. 

17.  In addition, most people who have read the Heartwire article believe that the 
comments made by NMT executives defame me.  They told Ms Wood that I had 
never been a co-principal investigator in the trial. The innuendo meaning of that is 
that when I said I was a co-principal investigator I was a liar. Ms Wood put what they 
said in her article, but she also pointed out that she had found numerous press 
releases on NMT‘s website in which they said that I was a co-principal investigator. 
Also Ms Wood stated that NMT executives had said that I had been removed from 
the trial because I had committed protocol violations. She wrote that NMT had 
refused to tell her what the violations were. If I had committed any violations the trial 
administrators would have officially notified me and they have not. I cannot counter 
sue NMT for defamation for various reasons, including the fact that being an 
American company they would be immune from enforcement of an order by an 
English Court in a defamation case. So we have the unfair situation that this US 
company has started a spurious case against me in England but I can not counter-
sue no matter how they defame me. 

18. As stated above and in annex 1, the case is expensive and time consuming. I 
would have difficulty defending it if I did not have a defendant Conditional Fee 
Agreement.  

19. I have no option but to continue to fight the case, because there is a moral 
imperative that medical researchers ensure that the data is accurately and fully 
reported. The reasons are: 

(a) The ethical agreement between doctors and patients in the research that the data 
would be accurately reported. 

(b) If there is inaccurate or incomplete reporting, patients entering future trials based 
on our reported findings may be put at risk. 

20. The GMC has clear guidance on what a doctor should do. I have followed that 
guidance even though it would have been financially better to lie and say that I was 
mistaken. I anticipated that I would eventually win the case, but that I would not 
recover all my costs and would receive no compensation for time spent dealing with 
this case. However the fact that NMT have now gone into liquidation means that it is 
certain that I will not recover my full legal costs. 

21.  Over the last 30 years I have seen how the English defamation laws have 
endangered the public by preventing the reporting of matters of public concern such 
as misconduct by doctors, reporting dangerous treatments, etc. (See also annex 2 – 
an article titled ―The effects of the English libel laws on medicine and research‖ that I 
was invited to write for the journal Prometheus and which is the discussion point for a 
special issue of the journal to discuss the English libel laws.) 

22. Recently, on a number of occasions doctors have told me in private how their 
concerns about the English libel laws have prevented then reporting concerns, even 
when their reports would be privileged. For example, one senior doctor told me that 
fear of being sued for libel prevented him and a pathologist colleague exposing a 



Memorandum by Dr Peter Wilmshurst (EV 07) 

25 

high operative mortality at their teaching hospital. On separate occasions two doctors 
told me of their concerns about a medical device. They each referred to potentially 
life threatening failures of the same type of cardiac device. (It is not the device used 
in the MIST trial.) They are supposed to report their concerns, but having seen what 
happened to me they are reluctant to do so. 

23. As a result of my experiences I believe that we must have a proper public interest 
defence against defamation actions. Procedures need to be simplified to reduce 
duration and costs of cases in order to make the law fair and accessible to all, not 
just the wealthy, and to prevent people being deterred from defending valid cases. In 
addition, I think that when a judge decides that a defamation case has been brought 
in an attempt to silence a whistleblower, the judge should have the power to impose 
a fine on the claimant and to compensate the defendant for expense and wasted 
time. 

May 2011 
 

Annex 1 

 

NMT Medical Inc is an American company, which makes the STARFlex© device for 

closing holes in the heart. It is suing me for both libel and slander in the High Court in 

London after I spoke in October 2007 at the Transcatheter Cardiovascular 

Therapeutics (TCT) conference in Washington DC. TCT is the World‘s biggest 

interventional cardiology conference with over 10,000 delegates. My comments to a 

Canadian journalist were put on an American website. The website and the journalist 

are not being sued. I am not being sued in the USA. 

I was the co-principal investigator and principal cardiologist in the MIST (Migraine 

Intervention with STARFlex© Technology) Trial. It was a multicentre UK trial 

sponsored by NMT to investigate whether closing a type of hole in the heart (called a 

PFO) using a STARFlex device would cure migraine with aura. The trial was based 

on a number of research reports by different groups of doctors that: 1. Migraine is 

much more frequent in people with a PFO than in the general population and 2. 

When a PFO was closed for other medical reasons, the majority of patients who had 

migraine before the procedure reported that their migraine was improved or ceased. 

The West Midlands Multicentre Research Ethics Committee (MREC) approved the 

MIST Trial. MRECs are regional committees under the auspices of Regional 

Strategic Health Authorities and the National Research Ethics Service / National 

Patient Safety Agency. Their remit is to decide whether large multicentre trials can 

have ethics approval: a requirement before starting research. 

I had been invited to speak at TCT 2007 about PFO closure. Naturally my lecture 

included comments about the MIST Trial, which had ended in early 2006 and some 

data had been presented at scientific meetings, but the results were awaiting journal 

publication. 
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The other co-principal investigator in the MIST Trial was Dr Andrew Dowson, who is 

a headache specialist. Dr Dowson actually came into the MIST Trial relatively late in 

August 2004, when the original principal headache specialist withdrew from the 

research. Dr Dowson joined the trial one month before he and I took the trial to 

MREC for ethics approval. What I did not know until after the trial ended, because Dr 

Dowson did not tell me, was that 5 months before he joined the MIST Trial, he had 

been the principal investigator in another multicentre migraine trial. The Northern and 

Yorkshire MREC closed that trial down and reported Dr Dowson to the General 

Medical Council (GMC) because of research misconduct by Dr Dowson. As a result, 

during the MIST Trial, Dr Dowson was under investigation by the GMC. At a hearing, 

two weeks after we presented the MIST Trial primary endpoint data at the American 

College of Cardiology (ACC) meeting in March 2006, the charges against Dr Dowson 

were found proved by a Fitness to Practise Panel of the GMC. (A link to the 

adjudication of the Panel http://webcache.gmc-uk.org/minutesfiles/2063.html ). For Dr 

Dowson to be under investigation by the GMC was a clear breach of the Clinical Trial 

Agreement. 

The MIST Trial steering committee consisted of 5 UK doctors and 2 NMT employees. 

During the trial we discovered that Dr Dowson and one other doctor on the steering 

committee had bought shares in NMT. Therefore out of the steering committee of 

seven, four people had a financial interest in the trial outcome. The company‘s share 

price increased from about $5 before the trial started to over $25 during the trial. The 

share price is now down to about $0.20 following the negative results of two of NMT‘s 

subsequent clinical research trials. 

When I arrived at TCT in October 2007, I discovered that Dr Dowson was also 

speaking at the meeting about the MIST Trial. This was contrary to the agreement 

that I would present MIST data at cardiac meetings and that Dr Dowson would 

present at headache meetings. Shelley Wood, a journalist for the online cardiology 

magazine called Heartwire, heard both presentations and realised that there were 

disparities between the two presentations. She spoke separately to Dr Dowson and 

to me about these disparities. She also spoke to executives of NMT and she spoke to 

cardiologists unconnected with the trial and wrote an article. I made it clear that I 

believed that information being presented about the trial was both inaccurate and 

incomplete. Shelley Wood wrote an article pointing out my concerns. She also 

discussed the comments of Dr Dowson and NMT executives. The article was put on 

line a day after TCT finished. In it she mentioned comments made by Dr Dowson and 

NMT that were clearly inaccurate, such as a claim by Dr Dowson that he is a 

neurologist, and she pointed out that he is not on the specialist register, which he 

would be if he were a neurologist. She also mentioned the GMC findings against Dr 

Dowson. 

On my return to the UK after TCT, I found that Dr Dowson had sent me a copy of a 

paper about the trial, which he said had been accepted for ―Circulation‖. Circulation is 

http://webcache.gmc-uk.org/minutesfiles/2063.html
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the cardiology journal with the highest Impact Factor (a scientific rating) and is the 

main journal of the American Heart Association. I wrote back to Dr Dowson saying 

that I was not prepared to be an author because I could not vouch for the integrity of 

the article because NMT had refused to allow the steering committee to see all the 

data, but that even without all the data it was clear that the article contained errors. I 

also officially informed the independent Clinical Research Organisation (CRO) and 

the National Research Ethics Service that I intended to ask the GMC to investigate 

the conduct of Dr Dowson. One other doctor on the steering committee (Dr Simon 

Nightingale) also emailed back refusing to be a co-author of the paper for the same 

reasons. 

The next day, NMT‘s lawyers wrote threatening legal action, enclosing copies of the 

email correspondence I had had the previous day with the CRO. In the course of the 

proceedings it became clear that they were alleging that I was in effect the author of 

virtually the entire article by Shelley Wood. They accused me of being the author of 

some comments that Shelley Wood attributed to others and not just the 79 words in 

the article that she attributed to me in quotes. 

I believe that most people would find the quotes about me that Shelley Wood 

attributed in the article to NMT to be more defamatory about me than what I had said 

about them. For example they told Shelley Wood that I had never been a co-principal 

investigator in the trial. She put that in her article, but she also pointed out that she 

had found numerous press releases on NMT‘s website in which they said that I was a 

co-principal investigator. Obviously this called into question the accuracy of what they 

had told her. In addition in her article Shelley Wood stated that NMT executives had 

said that I had been removed from the trial because I had committed protocol 

violations. She also wrote that NMT had refused to tell her what the violations were. 

In fact, I have never been notified of any protocol violations that NMT apparently 

alleges against me. If I had committed any protocol violations the CRO should have 

officially informed me of them. 

The MIST paper was published in the journal Circulation in March 2008. I 

immediately contacted the editor about the inaccuracies and omissions in the paper. I 

supplied hundreds of pages of documents. 18 months later, in September 2009, 

Circulation published a 700 word correction, a 4 page data supplement and new 

version of the paper. Despite that vindication of my view that the paper was 

inaccurate and incomplete, NMT has not withdrawn its action. Indeed, in October 

2010 they sent me a further letter before action threatening a new writ for comments 

that I made on the BBC Radio 4 Today Programme in November 2009 when I spoke 

about NMT‘s libel action against me. That threat was made against me not the BBC. 

When my solicitor asked NMT‘s solicitor if a third case had been started against me, 

he refused to answer. That deliberate refusal just adds to the pressure on me.  
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The libel case has cost me a lot of money and an enormous amount of time. NMT‘s 

bullying has made life difficult for my family and me. 

As an example a letter was emailed to me with a Claim Form sealed by the Court ―by 

way of notice rather than service‖. It was sent to me as a non-lawyer without 

explanation. It was sent at 17.09 on the last working day before Christmas 2007. I 

was unable to get legal advice from my professional body for two weeks. For two 

weeks, I had no idea that it had no legal standing until served. That did not 

retrospectively improve my or my wife‘s Christmas. In fact NMT had 4 months to 

serve it. They served it at the last possible moment in April 2008. Nearly 4 months of 

worrying from Christmas to Easter. How did issuing a Claim Form but not serving it 

help NMT‘s reputation? 

Since then the case has dragged on and on very slowly, but it has involved an 

enormous amount of paper work. For example, my Defence to NMT‘s Claim is 95 

pages. NMT‘s Reply is 55 pages. Sorting out the thousands of pages of documents 

has consumed every weekend and nearly every day of annual leave in the last three 

years. For example, I had to take two weeks annual leave just to recheck the 95 

pages of my Defence. The latest hearing is for ―security for costs‖, to ensure that 

NMT pay money into the court so my costs can be paid when I win (as I am sure I 

should). Otherwise, I might find that I win and have difficulty getting the company, 

whose share price is now around $0.20, to pay my costs. 

The case also cost me £100,000 before my solicitor (Mark Lewis) and barrister 

(Alastair Wilson QC) kindly agreed to take my case on a Conditional Fee Agreement 

(no win, no fee). Since then the costs have escalated to over £250,000. The 

independent estimate is that should this go to court, my costs are likely to exceed 

£3.5 million. There is no guarantee that they will get paid even if I win. 

It is said that English defamation laws are weighted in favour of the Claimant, and 

some lawyers act for Claimants in a libel case on a CFA, getting up to double the 

costs. For lawyers to act for a Defendant in a libel case on a CFA is very rare, 

because of the high risk of losing and ending up with no money after a lot of work. I 

am therefore very grateful to Mark Lewis and Alastair Wilson, who are acting for me 

because they consider the issues here so important for medicine and science. If they 

had not agreed to act on a CFA, I risked being bankrupted or fighting the case on my 

own as a litigant in person. Reading cases rather than treating patients. 

I have no option but to continue to fight the case, because there is a moral imperative 

that medical researchers ensure that the data is accurately and fully published. The 

reasons are: 1. The ethical agreement between doctors and patients who are 

subjects in the research involves an assurance that the data would be accurately 

reported. 2. If there is inaccurate or incomplete reporting, patients entering future 

trials based on our reported findings may be put at risk. The GMC has clear guidance 
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on what a doctor should do in this situation. My Defences to NMT‘s case are 

justification (that what I said is true) and qualified privilege (that what I said was to an 

audience of people who were entitled to know). 

In addition to fighting the libel case, I have had to spend a considerable amount of 

time getting the journal, Circulation, to publish a major correction and data 

supplement. Also, the GMC is investigating the conduct of the doctors who acted as 

the guarantors of the paper in Circulation, because it would seem that they published 

an article that they knew or should have known was false, because another member 

of the steering committee and I told them it was false and the subsequent correction 

proves that it was false. I therefore face a costly libel action for fulfilling my ethical 

responsibilities to ensure that published research is accurate. 

From my experience I believe that scientists and doctors are under threat of a 

gagging libel action whenever they question the messages that device and drug 

manufacturers want put across. Medical and scientific advances will be delayed and 

the public and patients will be put at risk while the defamation laws are used to stop 

scientists speaking out. Doctors and scientists need the protection of a cheap and 

easy ―public interest defence‖ so they do not have to make the choice between their 

wealth and their patients‘ health. 

 ANNEX 2: THE EFFECTS OF THE ENGLISH LIBEL LAWS ON MEDICINE AND 

RESEARCH – A PERSONAL VIEW 

 

I was the co-principal investigator in the MIST Trial.[1-4] I spoke about the trial at a 

medical conference in the USA in October 2007 and some of my comments were 

published by a Canadian medical journalist in an article on a US cardiology website. 

NMT Medical Inc., the medical device company that sponsored the trial, started legal 

proceedings against me in the English High Court claiming that I had libelled the 

company in England because the internet article was accessible in England.[5,6] So 

it should not come as a surprise to people that I have serious concerns about the 

English libel laws. My opposition to the misuse of these laws goes back nearly 30 

years and I had written that I believed that they needed amendment long before NMT 

sued me.[7, 8] 

Of course, I believe that individuals should be able to take action to protect their 

reputation, because one must be able to clear ones name when a false accusation is 

made. I want to explain why, based on my personal experience, I believe that the 

English libel laws are so unbalanced by an archaic premise that the reputations of 

wealthy individuals should be valued above the well being and lives of ordinary 

people, that the libel laws are a danger to safety of all patients and the general public 

(including the wealthy individuals whose reputations are so valued). 
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Thirty years ago I was a research registrar investigating the effects of the drug 

amrinone. It was hoped amrinone could be used to treat heart failure. My research 

suggested that it did not have the cardiac effects claimed and that it had severe 

adverse effects. As I described in a lecture to Health Watch, I was offered money and 

received threats of legal action from Sterling-Winthrop, the manufacturer, to induce 

me to conceal my findings; attempts were made to prevent presentation of the 

research and to discredit it; false documentation was submitted to a European drug 

licensing authority; and trials of amrinone capsules in the United Kingdom were 

illegal because they were conducted without a Clinical Trial Certificate.[9,10] 

A then senior executive of Sterling-Winthrop told me that the company would not be 

prosecuted for breaches of the Medicines Act, because they intended to tell 

Department of Health officials that if prosecuted, they would close down 

pharmaceutical manufacturing in the UK. The company was not prosecuted. I could 

not get the Association of the British Pharmaceutical Industry to act against the 

company. The General Medical Council (GMC) and the Faculty of Pharmaceutical 

Medicine would not investigate the doctors employed by the company who were 

involved in the trials. So I asked the British Medical Journal (BMJ), the Lancet and 

Nature to publicise what had happened. Editors of the journals did not dispute the 

facts but each refused to publish saying that they could not afford to run the risk of 

being sued for libel by a multinational pharmaceutical company.  

It took nearly 5 years for my complaints to be rejected by all the official bodies in the 

UK that I believe should have dealt with them. None took action, but during that time, 

in 1984, the company told a hearing of the Food and Drugs Administration in the 

USA that there had been over 1400 serious adverse events in 1200 patients given 

amrinone capsules. At that point, the company announced that they would cease 

clinical trials and applications for product licences worldwide. Officially Sterling-

Winthrop said that amrinone capsules were unsafe to take even on a doctor‘s 

prescription. Two years later, in 1986, I discovered that Sterling-Winthrop was still 

marketing amrinone capsules in parts of Africa and Asia.[10] In those countries it was 

being sold as an over the counter treatment for heart failure. I approached Oxfam, 

which had workers in the developing countries where this was happening.[10] They 

collected receipts as evidence of purchase of amrinone capsules and the evidence 

was presented to the World Health Organisation. Sterling-Winthrop was finally 

embarrassed into withdrawing amrinone capsules worldwide in 1986.[10] 

It was an Oxfam employee who put me in touch with James Erlichman, a Guardian 

reporter. Erlichman and the editor, Peter Preston, were convinced by the hundreds of 

pages of documents that I showed them. However it took long discussion with the 

Guardian‘s lawyers before the lawyers agreed that we could fight a libel action if 

necessary. The Guardian covered the story on 3 pages of one issue in November 

1986 and in follow-up stories in other issues.[10] We were not sued. 
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Over the next decade, I became increasingly concerned as other cases of research 

misconduct came to my attention. It was obvious that these issues needed to be 

raised but editors of medical journals refused to publish any discussion of the issues 

because of fear of a libel action. That was the ―chilling effect‖. 

Eventually, Dr Richard Smith, then the editor of the BMJ, asked me to give a closed 

seminar to editors of the BMJ publishing group and the Lancet in March 1996. He 

described this in his ―Editor‘s Choice‖ column on 23 November 2002.[11] (Note: that 

column is no longer on the BMJ‘s website having been removed to prevent the 

journal being sued for libel under the multiple publication rule: the rule predates the 

internet and means that the time limit for a claim runs from the date of publication. 

What that means is that the time limit to sue for libel over an article on the internet 

starts each time that the web page is accessed.) In the seminar I described a number 

of cases of misconduct that were known to me and generally known within individual 

medical specialties in the UK, but where no action had been taken to correct the 

scientific record or punish the guilty. Two weeks later, prompted by that seminar, the 

BMJ and Lancet had editorials calling for action on research misconduct.[12,13] In 

his BMJ editorial, Dr Smith reported that a factor contributing to failure to report cases 

of research misconduct were ―England‘s repressive libel laws‖. 

A year later the Lancet published an invited article from me on ―the code of silence‖, 

which described how misconduct was concealed by doctors. Even though I did not 

name individuals in the article, because of concerns about the possibility of a libel 

action, I was required to go though the article with the Lancet‘s editor, Dr Horton, to 

show him the documents that supported every statement made.[7] I have published 

many scientific papers with implications for the safety and survival of patients, but no 

editor has before or since asked me to provide evidence for any statement that I 

made in a scientific paper.  

After the BMJ seminar, it was also suggested that I again ask the GMC to consider 

cases where I believed that there had been misconduct. In an article in the BMJ in 

2002, I described the first two of those cases to come before the GMC and in which 

both doctors were found guilty of serious professional misconduct.[14] As with the 

Lancet article, I went through this article sentence by sentence with the editor, Dr 

Smith. The BMJ spent thousands of pounds on legal fees (paid to a specialist 

defamation barrister) in checking supporting evidence and preparing the article.[15] 

Despite those checks, after publication the BMJ spent a further £20,000 fending off 

accusations of libel. Eventually the insurers of the BMJ insisted that the article and 

the accompanying ―Editor‘s choice‖ be removed from the journal‘s website to prevent 

the risk of having to defend further legal challenges.[15] As can be seen by visiting 

the BMJ‘s website, the article has not been retracted because the BMJ and I stand 

by the article, but because of the concerns about vulnerability to the multiple 

publication rule in the English libel laws the article can no longer be accessed via the 

internet. The decision was based purely on financial risk assessment and one might 
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argue that it is contrary to my Right to Free Speech under Article 10 of the Human 

Rights Act. 

Another of my articles went through a similar process of legal review lasting 2 years 

with justification of every statement to the editor (a barrister), the president of society 

that owns the journal (a solicitor) and specialist defamation lawyers asked to review 

the article before publication.[8] The fact that medical journals check that statements 

that might lead to a libel action can be verified but they do not check claims in 

scientific articles which might affect lives of patients suggests to me that medical 

journals are more concerned about their own financial risks from a libel suit than they 

are about the risks to patients of inaccurate scientific claims. 

In fact some journals have failed to retract articles that the editors know to be 

dishonest after investigations have demonstrated research fraud.[16] This is because 

retraction of an article defames its authors and the editors of some journals would 

rather allow dishonest research to remain on the record than to risk the possibility of 

a libel action. I know of a university that has failed to withdraw a higher medical 

degree after an independent inquiry showed that it had been awarded for research 

that the GMC had ruled was fraudulent and the thesis containing the fraudulent 

research remains in the universities catalogue, because the university is afraid that 

withdrawal of the degree or thesis might result in a libel action. 

Fear of being sued for libel is understandable. Libel actions are expensive, time 

consuming and unevenly balanced towards the Claimant. Cases can run on for 

years, as mine demonstrates. The legal costs of fighting a libel case are 

disproportionate, because the costs are usually many times greater than the 

damages awarded and the victor never recovers his full costs. If a Defendant loses a 

libel action he may have to pay tens of thousands of pounds in damage to the 

Claimant, but the bill for his own and the Claimant‘s legal costs may be millions. If he 

wins, a Defendant will rarely recover more than 75% of his costs. So even if the 

Defendant wins, his unrecoverable costs may be several hundred thousand pounds.  

Therefore if one is sued for libel, the expedient course for the Defendant is to 

apologize (even when one is in the right) and offer a relatively small sum as 

compensation to the Claimant. The alternative of fighting a libel case can lead to 

financial ruin, even if one wins. (When asked whether he had ever published 

anything he knew to be untrue, one editor replied ―only the apologies‖.) 

I am also aware of other cases where the English libel laws have put patients at risk. 

In two separate cases where doctors were reported to the GMC for what I believe 

was serious misconduct, other doctors who had witnessed misconduct were deterred 

from providing a statement to the GMC because of fear of being sued for libel. In fact 

the doctors could not have been sued because testimony to the GMC is privileged 

(protected from legal action), but the threats were sufficient deterrents. In one case 

the accused doctor contacted the witness, a doctor with whom he had worked, and 
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threatened to sue him for libel. The witness then denied having any knowledge of the 

alleged offence, though I have clear recollection of him telling me about it, and he 

refused to provide a statement, so the complaint did not proceed. Several years later 

the GMC was able to stand up similar charges against the doctor involving different 

patients. I believe that the delay may well have resulted in harm to some patients 

treated by the doctor in the interim. In the other case, the witness was the chair of a 

medical organization and expressed concern about a member. Later fear of a libel 

action prevented the chair providing testimony. Without that testimony, I believe that 

the accused doctor received more lenient treatment from the GMC than was 

warranted. 

Over the years a number of potential whistle-blowers have asked me for advice. I 

have seen how they were mistreated and how some resorted to libel actions to clear 

their names and obtain some financial compensation. However, it is clear to me that 

the process is often detrimental to the public interest. Because of confidentiality 

agreements endorsed by the High Court, I cannot name those involved for fear of 

being in contempt of court. However, I know that some things concealed by the 

agreements include criminal and unethical acts by doctors, including an assault on a 

patient, falsification of medical records and fraudulent publication. I have seen 

documents that clearly show these occurred. In the case of fraudulent publication the 

editors of the journal have also seen the documents, but the order of the High Court 

means that this cannot be made public. 

The confidentiality agreements sanction by the High Court also allowed concealment 

of the methods used by organizations in cover-up of misconduct, which in some 

cases includes the cost of inappropriate litigation. For example, one health authority 

(that I am forbidden to name) spent £2.5 million on legal fees alone in attempts to 

silence a whistle-blower and that cost does not include the money paid to the whistle-

blower in the settlement or the cost of time spent over a number of years by the 

officials of the health authority in dealing with the matter. What concerns me most is 

that the settlement between health authority and whistle-blower, which was 

sanctioned by the High Court, amounted to an agreement to keep secret illegal 

activity by a senior doctor. To the best of my knowledge, because of my involvement 

in helping the whistle-blower, I am obliged by the agreement and order of the High 

Court to also keep the identity of those involved secret or face a charge of contempt 

of court. 

It is clear to me that the English libel laws can be and are used to conceal serious 

misconduct in medicine and research. 
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1 Overall Views 

The Society of Authors exists to protect the rights and further the interests of authors. 

The Society welcomes the Government‘s commitment to reforming English libel law 

and we are delighted that the Committee is now considering the draft Defamation Bill 

and related matters in detail. We welcome many of the recommendations in the 

proposals and draft Bill but further amendments are needed to give clarity to the law 

and protect authors from unfounded threats. 

We have seen the submissions from Libel Reform, the Publishers Association and 

the Booksellers Association and broadly agree with their contents. However it may be 

helpful to add a note from the viewpoint of authors, on whom the current libel laws 

have a particularly chilling effect.  

The Society has more than 8,900 members who are published authors writing in all 

areas of the profession, including novelists, doctors, textbook writers, ghost writers, 

broadcasters, academics, illustrators and translators. All categories of authors fear 

possible libel action; 

► Current affairs commentators; such as Graham McLagan who was sued by a 
former Flying Squad officer, Michael Charman over the book ―Bent Coppers - 
The Inside Story Of Scotland Yard's Battle Against Police Corruption”; 

► Doctors and researchers can find themselves sued over scientific debate as 
in The British Chiropractic Association‘s action against science writer Simon 
Singh; 

► Historians and academics can be threatened over their interpretation of 
events such as Deborah Lipstadt who was sued by David Irving over claims 
that he was a holocaust denier in her book ―Denying the Holocaust: the 
Growing Assault on Truth and Memory”; 

► Biographers often face threats of libel and privacy action from subjects who 
do not wish the details of their lives to be revealed as in the claim by Loreena 
McKennitt , a Canadian folk singer, who sued in England to prevent 
publication of extracts of a book, "Travels With Loreena McKennitt"  written 
by a former friend, Niema Ash; 

► Fiction writers can be at risk simply for choosing the wrong name for a 
character as in the 1910 case of E Hulton Co v Jones where a journalist 
invented a character called "Artemus Jones” and was sued by a real life 
Artemus Jones, a London lawyer;{1} and Jilly Cooper was threatened with 
libel when it was claimed that her fictional and extremely nasty boss of 
Cotswold Television, the BMW-driving, rottweiler-owning Lord Bullingdon, 
was rather similar to a real former director of Cotswold Cable Television and 
Tory councillor, the BMW-driving, rottweiler-owning Mr. Bullingham. 
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► Even poets are not exempt- we recently advised a poet over claims that 
incidents described in her poetry were defamatory of her stepmother. 

The fear of legal action is often enough to ensure that content which would not be 

legally objectionable does not get published. Book authors tend to be individuals who 

do not have the means or resources to defend court actions and their risk, both 

perceived and real, is greater than that of other writers because of a number of 

factors peculiar to the book trade; 

Indemnity clauses in publishing contracts 

Unlike journalists, book authors have traditionally been expected to indemnify their 

publishers against the risks of libel, (and invasion of privacy). Publishers tend to be 

inflexible about such clauses, claiming that they are bound by their insurers to use 

certain wording. Such clauses often cover any claims that a book is libelous- not just 

proven defamation. Authors are rightly concerned that publishers will look to them to 

pay all costs of a libel action, however spurious. Such clauses give the impression, 

even if mistaken, that their publisher will not support them if they receive a libel 

threat. 

Pulping  

Whereas a newspaper lasts only a day before it is obsolete and web postings can 

easily be taken down, books are much more long-lasting and difficult to amend. In 

2009 Andrew Marr‘s A History of Modern Britain which accompanied a BBC 

television series and had been published in both hardback and paperback editions 

was withdrawn from publication and had to be reissued, allegedly because of a 

complaint by a "very well known" figure who objected to one "silly little phrase" in the 

book. Authors know that these costs are substantial and that they are liable for them 

under the terms of their publishing contract; this may lead to self censoring and 

reluctance to publish contentious statements; even if they are not defamatory  

Libel Reading  

Publishers, wary of libel claims and expensive law suits, often insist on the right to 

alter the text to remove any material which they consider, or are advised by their 

lawyers, might be actionable. Understandably, lawyers carrying out libel reads for 

book publication tend to be very cautious and the reverse burden of truth may mean 

that any wording which is on its face libelous will be removed unless the author has 

unimpeachable proof that it is true. 

Note {1} In 1952, Parliament introduced a statutory defence of "unintentional 
defamation" where a defendant who happened to libel someone to whom he had not 
intended to refer was afforded a complete answer if he could show that he had taken 
all reasonable care in relation to the publication and had offered to publish a suitable 
correction and sufficient apology. In 1996 the Defamation Act replaced the 
"unintentional defamation" defence with a new "offer to make amends" procedure, 
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which required a defendant to offer to pay compensation if he wished to escape 
liability for inadvertent defamatory references. 

2 "Substantial Harm" test 

We support the inclusion of a substantial harm test to deter trivial claims; particularly 

in the area of parody or ridicule or where there is no real damage to reputation. 

However the current drafting is inadequate to achieve these aims and is less of a 

hurdle than the existing common law. We agree with Libel Reform‘s 

recommendations that: 

1. The test should be ―serious and substantial‖ (because substantial in law 

merely means non-trivial or negligible, while serious means that it is 

serious enough to bring before a court); 

2. Harm to reputation from publication in the jurisdiction must be judged 

having regard to the extent of publication elsewhere as set out in Lord 

Lester‘s Bill (clause 13 (2)); 

3. The clause should incorporate the common law stipulation (Jameel v 

Dow Jones [2005] EWCA Civ 75) that no case should proceed where: 

o there is no real prospect of vindication, or  

o the vindication obtained – such as it is – is likely to be disproportionate 

to the cost of achieving it. 

4. There should be mandatory strike out, as proposed in the Lester Bill, in 

the event of the claim not passing the ―serious and substantial‖ test.  

3 Clause 2: Responsible publication in the public interest 

Will the responsible publication defence overcome the concerns associated 

with the existing Reynolds defence? If not, what changes should be made? 

The proposed responsible publication defence does not overcome the concerns 

associated with the existing Reynolds defence. The public interest defence needs to 

be as simple and clear as possible and to reflect the importance of free speech on 

matters of public interest while providing safeguards to ensure that statements which 

cannot be shown to be true but which were made in good faith on a matter of 

genuine public interest are corrected.  

4 Do clauses 3 and 4 deliver the clearer and stronger defences that you 

have been calling for in relation to truth and honest opinion? 

Should the meaning of ―public interest‖ be defined or clarified in any way, 

particularly in view of the broader meaning of this term in relation to the 

existing fair/honest opinion defence?  
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Truth 

Changing the defence from ―justification‖ to ―truth‖ is inaccurate as it implies a 

narrowing of the defence because it suggests that what is necessary is to 

demonstrate the ―whole truth and nothing but the truth‖ of the statement, when 

existing case law and the proposed statute considers a statement justified when the 

―substantial truth‖ of a defamatory imputation is demonstrated. The defence of truth 

should not fail only because one meaning alleged by the claimant is not shown to be 

substantially true, if that meaning would not materially injure the claimant‘s reputation 

in the light of what the defendant has otherwise shown to be substantially true.  

There is possible confusion between the language here (―materially injure‖) and the 

language in clause 1 (―serious and substantial harm‖). The language should be 

consistent. 

Honest opinion 

We support the change of name of the defence. 

There should not be a public interest test. Authors should be free to express an 

opinion on any matter, not just matters in the public interest, however defined. 

Privacy law already exists to curb comment on private matters. Further, the inclusion 

of a public interest requirement might cast doubt on the availability of the defence to 

opinions published in the context of a work of literature or fiction (e.g. a memoir, or a 

novel, play or poem with some resemblance to real figures as in the poetry example 

given above.).  

The public interest defence would add another level of uncertainty with an inevitable 

chilling effect on what authors feel able to write about freely. 

Is the relationship between the honest opinion defence and the responsible 

publication defence both clear and appropriate? 

No- ―public interest‖ means something different in the two clauses.  

We are pleased to note that the responsible publication defence covers statements of 

both fact and opinion.  

 

6 Are the proposals to extend the defences of absolute and qualified 

privilege appropriate and sufficient? 

In order to give clear protection to peer-reviewed academic publications such 

publications should be included under statutory qualified privilege. This would 

effectively prevent threats of libel action interfering with this form of publication. This 

is consistent with the inclusion of reports of scientific conferences because 

researchers are professionally obliged to report the findings of their research.  
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We recommend that statutory qualified privilege should extend to fair and accurate 

copies of, extracts from, or summaries of the material in an archive, where the 

limitation period for an action against the original publisher of the material under the 

new single publication rule has expired.  

7  Single publication rule 

We welcome the introduction of a single publication rule. We agree that it should not 

apply where the manner of subsequent publication is materially different.  

8: Jurisdiction – "Libel tourism" 

Is there sufficient evidence that ―Libel tourism‖ is a problem that cannot be 

addressed by court‘s existing powers? Does Clause 7 go far enough? 

Libel tourism is a huge problem and there are numerous examples of libel actions 

being taken when publication in this country has been very limited, including Dr 

Rachel Ehrenfeld who was sued by. Khalid Bin Mahfouz on the basis of only 23 

copies of her book Funding Evil, How Terrorism is Financed and How to Stop It being 

sold to persons in the UK by internet sellers. In addition, overseas claimants are able 

to use the threat of libel proceedings to stifle publication. We strongly support the 

Government‘s proposals for reform in this area 

We welcome Clause 7 but call for a full definition around the phrase “clearly the most 

appropriate place”.  

9: Jury trial 

We support the presumption in favour of non-jury trials and the right to a jury trial 

being retained under the circumstances described in the consultation.  

10 Does the current law provide adequate protection for internet service 

providers (ISPs), online forums, blogs and other forms of electronic media? 

No-Some entities such as search engines and mere conduits are exempt from 

liability in almost all circumstances although this is not clear in the statute. Other 

intermediaries such as those who host user-generated content or blogs are forms of 

secondary publisher and do not have the information or resources to check the 

material against claims. They are especially vulnerable to vexatious threats from 

claimants and should not be liable to the same degree as primary publishers such as 

authors, editors or publishing houses.  These problems do not apply only to digital 

content providers but also to physical providers of content such as booksellers. We 

strongly support the submissions on this issue made on behalf of The Booksellers 

Association and their suggested amendments including the provision that action 

cannot be taken against such secondary publishers unless  

► an action has already been taken against the primary publisher, or  
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► the primary publisher is outside the jurisdiction of the court or it is otherwise 
impractical or unreasonable for the claimant to take proceedings against 
them. 

What are your views on the proposals that aim to support early-resolution of 

defamation proceedings? Do you favour any specific types of formal court-

based powers, informal resolution procedures or the creation of a libel 

tribunal? 

We support early resolution of defamation proceedings and await the results of Libel 

Reform‘s research into a range of options to resolve both preliminary issues and the 

entirety of an action through early determination and/or forms of ADR. 

12 Corporate libel. 

Is there a problem with inequality of arms between particular types of claimant 

and defendant in defamation proceedings? Should specific restrictions be 

introduced for corporate libel claimants? 

There is a problem with inequality between wealthy and powerful claimants and less 

well financed defendants, particularly individual authors; and with organisations using 

threats of libel actions and lengthy proceedings to close down criticism of their 

products or practices; for example McDonalds which sued two campaigners in the 

McLibel Case. Defamation law should not be used for brand protection. 

Corporate claimants and other non-natural persons should not be entitled to sue in 

libel for damages to reputation alone; they do not have psychological integrity or a 

family life to protect, and cannot therefore benefit from the development of an Article 

8 ‗right to reputation‘. All non-natural persons suing in libel should have to show 

actual (or likely) financial harm and show malice or recklessness. This would bring 

private entities into line with public authorities who are currently barred from using 

libel. 

 

May 2011 
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The Media Law Resource Center is grateful for the opportunity to provide its views to 

the Joint Select Parliamentary Committee on the Draft Defamation Bill.  

By way of background, MLRC is a non-profit association of media companies and 

media defense lawyers, providing a wide range of information and support on media 

law and policy issues, including news and analysis of legal developments, litigation 

resources and practice guides, and national and international media law 

conferences. MLRC also works with its membership to respond to legislative and 

policy proposals, and speaks to the press and public on media law and free 

expression issues. MLRC was founded in 1980 by leading American publishers and 

broadcasters to assist and support the media law bar and to defend and protect free 

press rights. Today MLRC is supported by over one hundred media companies, 

including America‘s leading publishers, broadcasters, and cable programmers, media 

and professional trade associations, and media insurance professionals. The 

MLRC‘s Defense Counsel Section includes approximately 200 law firms in the United 

States and around the world that specialize in defending the media. 

Clause 1: definition of defamation; a "substantial harm" test 

 Should there be a statutory definition of "defamation"? If so, what should it 
be?  

 What are your views on the clarity and potential impact of the "substantial 
harm" test, including its relationship to other elements of the current law such 
as the presumption of damage in libel claims? 

We believe that the bill should include a statutory definition of defamation.  Clause 1 

of the bill is an improvement over current law, but should be amended to read as 

follows: 

―A statement is not defamatory unless it expresses a verifiable statement of fact and 
its publication has caused or is likely to cause substantial harm to the reputation of 
the claimant and was published with fault.‖ (Amendments in italics).  

The definition should make clear that defamation law applies only to statements of 

fact.  This is implied in Clause 3 which provides that truth is a defence to an action for 

defamation.  But this implied requirement should be clearly stated in the definition of 

the tort. 

The substantial harm requirement should be included in the definition to provide 

judges with a needed tool to weed out trivial and insubstantial claims.  In addition, it 

would be a useful deterrent against such suits being brought in the first place.  Under 

current law, and the extreme cost of defending defamation cases in England, 

claimants are able to exploit the system to extract unwarranted settlements or 

apologies.    
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A statutory requirement of ‗substantial harm‘ would also emphasize that defamation 

claims must be based on a statement that is capable of causing real harm to 

reputation – as opposed to disagreeable press coverage which may cause 

embarrassment but does not realistically diminish the reputation of the claimant.  

Moreover, claimants with bad reputations should not be allowed to waste court time 

with complaints over statements that cause no incremental harm to an already 

tarnished reputation.   

Finally, to accomplish the government‘s goal of reforming English libel law, the 

definition should include a fault requirement. We recognize this is a significant 

departure from the common law, but believe it is a necessary departure to 

meaningfully reform and modernize English libel law.  Libel law can and should be 

made consistent with the standards of general tort law.     

Clause 2: Responsible publication in the public interest 

 Will the responsible publication defence overcome the concerns associated 
with the existing Reynolds defence? If not, what changes should be made?  

 Should the meaning of ―public interest‖ be defined or clarified in any way, 
particularly in view of the broader meaning of this term in relation to the 
existing fair/honest opinion defence?   

A statutory responsible publication defence would be an improvement over current 

qualified privilege law provided the statute gives guidance to courts to apply the 

defence broadly.   

We suggest the following definition be included in Clause 2 with respect to defining 

public interest. ―Public interest shall be construed broadly and be determined by the 

content and context of the publication at issue.‖ 

The first part of the definition – ―shall be construed broadly‖ – would direct judges to 

apply the new law in the spirit in which we believe it is intended, i.e., a meaningful 

and viable defence that expands the traditional common law defence of qualified 

privilege.  Second, the requirement that judges look to ―content and context‖ to 

determine public interest provides a framework for analysis rather than ad hoc 

decision-making.   

We believe that specific direction on the broad scope of the statute is required in light 

of the experience over the last decade.  After the qualified privilege defence was first 

adopted by the House of Lords in Reynolds v. Times in 2001 it was suffocated at the 

trial court level, until it was revived by the House of Lords in 2007 in Jameel v. Wall 

Street Journal Europe as a ―responsible journalism defence‖ with pointed instructions 

that it be applied in a flexible and practical manner.  The Defamation Reform Bill‘s 

statutory public interest defence could be similarly frustrated if it fails to instruct 

judges that it is to be applied broadly.   
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The direction that judges consider ―content and context‖ would provide needed 
guidance to judges to make reasoned determinations as to what is a matter of public 
interest and better allow such determinations to be subject to meaningful appeal.  
While the concept of ―public interest‖ is familiar in English common law, the law of 
defamation would benefit from the development of well-reasoned case law 
discussing public interest in respect to the public interest defence.   

For example, the content analysis would require the court to look at the nature of the 

speech. For instance, does the speech in question involve a report on government, 

economy, law, politics, religion, health, lifestyle, business, sports, entertainment, art 

or science?  All of these categories are characteristic of matters of public interest and 

each may incorporate a broad range of matters from the profound to the more 

mundane.   

Context requires that the court look at the identity of the speaker and the identity of 

the audience.  The business of the press is to communicate matters of public interest 

to a mass audience.  Courts should give a healthy margin of appreciation to the 

decisions of editors and not impose their own tastes as to what is appropriate for 

public discussion.   

Clause 3: Truth 

 What are your views on the proposed changes to the defence of justification? 
In particular, would it be appropriate to reverse the burden of proof in relation 
to individuals or companies?  

We are disappointed that the Draft Defamation Bill retains the common law 

presumption that any complained of statement is false.  Thus we see no meaningful 

difference between the bill and the common law on this issue.    

We believe that reason and fairness dictate that the defamation claimant prove the 

central element of his or her case.   We respectfully refer the Committee to the May 

9th testimony of David Price, a lawyer with a great deal of experience representing 

claimants. He said: ―I think the burden of proof should be reversed. I think that the 

claimant should have to prove the allegations are false. I have never had a 

meritorious claimant case where a claimant has not been in a position to do so.‖  He 

went on to speculate that the reason the bill does not reverse the burden of proof 

was because of the perceived difficulty of proving a negative. But he added, ―It 

should not be difficult to prove a negative.‖  Q113 at page 29.  

We agree.  First, ―proving a negative‖ is required in many legal situations – most 

notably in the tort of malicious falsehood which mirrors common law defamation 

except that the claimant must prove falsity with respect to defamatory allegations 

about the reputation of a good, service or property.  Certainly the same standard can 

be applied in cases against the press over statements allegedly affecting a person‘s 

reputation.  
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Another example of proving a negative is the requirement in civil fraud and 

misrepresentation cases that the claimant prove that defendant‘s statement was 

false.  Other examples from U.S. law: Many states require plaintiffs in negligence 

lawsuits to prove that they were not contributorily negligent. In breach of contract 

claims, the plaintiff may have to prove defendant‘s non-performance.  In insurance 

coverage claims, the insurer may have to prove that the insured did not comply with 

conditions precedent to making a claim.  Each of these claims has its own history 

and policy reasons, but they show that proving a negative is not uncommon or unduly 

burdensome.  

The practical impact of the allocation of the burden of proof in a defamation action 

cannot be overstated.  This is so because there will always be cases where the issue 

of truth is inconclusive.  In these cases, the judge or jury should find for the 

defendant on the ground of basic fairness and respect for the right of free expression.   

The presumption of falsity in English libel law has its roots in century‘s old 

conceptions of defamation as a sin or as provocation to violent action – concerns 

which are clearly out-dated and embarrassing when drafting a defamation bill in 

2011.  More recently, when the issue was considered by the Faulks Committee in 

1975, it was rejected on the ground that requiring the defendant to prove truth ―tends 

to inculcate a spirit of caution in publishers of potentially actionable statements which 

we regard as salutary.‖  To the extent this is the modern rationale for the presumption 

of falsity, we submit it confirms Justice Minister Lord McNally‘s statement that English 

libel law is ―not fit for purpose.‖  A defamation regime based on chilling speech is not 

an acceptable system.  Certainly that was the opinion of the U.S. Congress when it 

passed the SPEECH Act to make UK libel judgments unenforceable in America.     

Clause 4: Honest opinion 

 What are your views on the proposed changes to the existing defence of 
honest comment? Should the scope of the defence be broadened? Is its 
relationship to the responsible publication defence both clear and 
appropriate?  

The common law defence of fair comment has become an area of law that is 

increasingly complicated and technical.  We would add that it is largely ineffective in 

protecting the public and press in defamation actions brought over the expression of 

opinion.  Clause 4 would be improved if amended to read: 

―It is a defence to an action for defamation for the defendant to show that the 

statement complained of is a statement of opinion.‖  Full Stop.  

We believe it is an unnecessary complication to carry over from the common law the 

requirements that the opinion involve a matter of public interest and that it be 

honestly held.  
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Opinion, by definition, involves value judgments that may be debated and disagreed 

with but which are not verifiable statements of fact within the scope of defamation 

law. The public interest element is an unnecessary and confusing limitation on the 

defence.  And the objective quality of the opinion or subjective beliefs of the speaker 

should be irrelevant to the analysis of whether reasonable readers interpret 

statements as fact or opinion.   

For example, in the Max Mosley privacy case the High Court held that reports about 

Mr. Mosley‘s German-themed S&M sessions did not involve a matter of public 

interest.  It would be ludicrous to carry this forward and hold that opinions about his 

conduct are defamatory – and not to be uttered – because the conduct involved a 

private matter.   But that would appear to follow from the inclusion of a public interest 

limitation on the defence.  If on the other hand, opinions about Mr. Mosley‘s 

behaviour are covered by the honest opinion defence – where the High Court and 

European Court of Human Rights have both found there was no public interest in the 

underlying information – than the public and press would have no clear guidance as 

to whether or how the defence should ever apply.  

This confusion is confirmed by the example provided in §42 of the Consultation of an 

opinion that does not involve a matter of public interest: ―criticism of how a person is 

bringing up their children.‖  The Consultation suggests that this type of statement is 

outside the scope of the opinion defence out of concern that Article 8 rights not be 

infringed.  We strongly urge that concerns for respect for private life not be imported 

into defamation law.  Defamation law is designed to protect reputation in the 

community and should not be blended haphazardly with concern for privacy rights 

which are subject to different legal theories and defences.   

Instead, the determination of whether or not a statement is opinion should be based 

solely on consideration of the statement in context, including the setting and 

circumstances of the publication, the speaker and the specific audience to whom the 

statements were addressed.  

Clause 5: Privilege 

 Are the proposals to extend the defences of absolute and qualified privilege 
appropriate and sufficient?  

 Is there a case for reforming the Parliamentary Papers Act 1840 and other 
aspects of Parliamentary privilege within the draft Bill (in the light of recent 
coverage of super-injunctions); or should this be addressed by the 
(forthcoming) draft Parliamentary Privilege Bill? 

We agree with the proposals in the Bill to expand the absolute and qualified privilege 

defences to more government proceedings and public and professional events.    
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Clause 6: Single publication rule 

 Do you agree with replacing the multiple publication rule with a single 
publication rule, including the ―materially different‖ test? Will the proposals 
adequately protect persons who are (allegedly) defamed by material that 
remains accessible to the public after the one-year limitation period has 
expired?  

Yes. We believe strongly that the single publication rule should be part of a 

defamation reform bill.  However, we suggest that Subsection 5 of Clause 6 be 

deleted.  Subsection 5 provides that (a) the level of prominence that a statement is 

given; and (b) the extent of the subsequent publication should be considered when 

determining whether a ―materially different‖ publication has been made to restart the 

statute of limitations.  However, ―level of prominence and extent of publication‖ would 

create serious confusion as to what constitutes a new publication online and would 

therefore undermine the purpose of the rule.   

We thought it would be useful to the Joint Committee to set out the background and 

application of the rule in the U.S. to give a fuller picture of how the rule is applied to 

both traditional and online publications.    

In the U.S., the single publication rule was first applied to newspapers and 

magazines over 60 years ago.  The single publication rule is both practical and 

prudential.  It avoids a multiplicity of actions; protects the defendant from excessive 

liability based on a single publication run; allows the plaintiff to recover all of his 

damages at once; and allows claims to be litigated when witnesses and memories 

are fresh.  It thus remedies the tremendous chilling effect that would occur if claims 

could be litigated years after publication. 

In the U.S., the single publication rule has generally been applied to any material 

online that is available to the general public, including government websites, 

individual websites and blogs and, of course, the online versions of traditional 

magazines and newspapers.  

Simply put, courts in the U.S. have found no rational basis to distinguish between 

traditional and online publication. As one court stated:  ―A statement electronically 

located on a server which is called up when a web page is accessed, is no different 

from a statement on a paper page in a book lying on a shelf which is accessed by the 

reader when the book is opened.‖  Mitan v. Davis 243 F.Supp.2d 719 (W.D. Ky. 

2003); Firth v. State, 98 N.Y.2d 365, 775 N.E.2d 463 (N.Y. 2002).   

Whether in traditional or online format, courts do faced fact-based questions as to 

what constitutes a new publication to restart the limitation period.  A classic example 

of a republication is the paperback version of a hard cover book; or an afternoon 

edition of a daily newspaper.  In these instances the courts look to the format of the 

publication and whether the publisher intended to reach a new audience.   
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The same fact-based inquiry has been applied to television broadcasts and movies.  

For example, the DVD release of a movie was held to restart the statute of limitations 

where the DVD version included an interview with the director, outtakes and other 

material not included in the theatrical release – and thus was of interest to a new 

audience of movie fans.  

In a more recent decision, a New York trial court took a practical approach to new 

methods of media distribution.  The court held that the availability of a book on 

Amazon‘s Kindle (e-book device) was not a new publication for purposes of the 

single publication rule because the digital version of the book was identical to the 

hard copy and should be considered part of the original distribution.  Haefner v. New 

York Media, No. 15089/08 (N.Y. Sup. Ct. Oct. 22, 2009).   

With respect to hard copy and online content, the statute of limitation begins to run 

once material is available to the public.  In some instances, such as a confidential 

report, the statute of limitations may begin when the publication is discovered by the 

plaintiff.  But this ―discovery‖ rule does not apply to defamation claims over material 

available to the public. 

A republication may occur when the original material has been modified in substance 

and form.  However, simply accessing material through a web search or archive is 

not a republication.  For example, in one of the leading U.S. cases, Firth v. State, 98 

N.Y.2d 365, 775 N.E.2d 463 (N.Y. 2002), New York‘s highest court held that the 

single publication rule applied to an alleged defamatory report that was archived on a 

government website.  The court rejected the plaintiff‘s argument that unrelated 

modifications to the government website constituted a republication of the archived 

report which remained unchanged.   

Similarly, the Ninth Circuit Court of Appeals held that the single publication rule 

applied to attorney disciplinary records archived on the California Bar Association‘s 

website.  Canatella v. Van de Kamp, 486 F.3d 1128 (9th Cir.), cert. denied, 128 S. 

Ct. 669 (2007).  The court rejected plaintiff‘s argument that a republication occurred 

each time a person searched for plaintiff‘s name because the plaintiff‘s disciplinary 

record had consistently been generally available.  The Ninth Circuit also held that a 

new URL for the Bar Association‘s website was not a republication.  Technical 

modifications to a website, such as a new URL, or modifications to the look of the 

site, such as changes in menu bars, do not constitute republication.  The complained 

of material must itself be changed in substance and form.   

Clause 7: Jurisdiction – "Libel tourism" 

 Is "Libel tourism" a problem that needs to be address 

 ed by the draft Bill? If so, does the draft Bill provide an effective solution? Is 
there a preferable approach?   
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Yes.  Libel tourism is a real and substantial problem for American and other foreign 

publishers. This was just highlighted by the recent lawsuit brought in London by 

American hedge fund billionaire Louis Bacon against Wikimedia Foundation and the 

Denver Post seeking the identities of online commenters.  Clearly London is not the 

appropriate place for this lawsuit.  But under England‘s permissive jurisdictional rules, 

the High Court has the power to hear the case based on the allegation of publication 

in the jurisdiction and some reputation in the jurisdiction.  This is why for more than a 

decade foreign celebrities and businessmen have exploited English courts to extract 

damages from foreign publishers.  American celebrities, Ukrainian billionaires, 

Russian oligarchs, Saudi financiers and an Icelandic bank have all brought cases in 

the High Court in London without substantial connections to the jurisdiction.   

In addition to the cases filed in court, many more threats of suit are made against 

foreign publishers.  It is for this reason that some foreign publishers geo-filter their 

websites or avoid the UK market altogether.  Arguments by claimants‘ lawyers that 

the threat of libel tourism is exaggerated should be taken with a grain of salt, 

especially where claimant firms have actively sought out foreign clients precisely to 

take advantage of England‘s claimant friendly libel laws.  

The draft clause provides with respect to non-UK and EU defendants that ―a court 

does not have jurisdiction to hear and determine an action to which this section 

applies unless the court is satisfied that, of all the places in which the statement 

complained of has been published, England and Wales is clearly the most 

appropriate place in which to bring an action in respect of the statement.‖  

The Explanatory Note to Clause 7 states that the percentage of publication in 

England is to be considered in determining whether jurisdiction is appropriate.  We 

suggest that the court also consider whether the publisher targeted its speech to the 

jurisdiction.  An analysis of where the speech was targeted should take into account 

the subject matter (which often correlates to where the underlying events and/or 

sources for the subject matter reside).  It likely would take into account the language 

of the article.  

 

Clause 8: Jury trial 

 Do you agree that the existing presumption in favour of trial by jury should be 
removed? Should there be statutory (or other) factors to determine when a 
jury trial is appropriate?   

We believe that the jury can play a useful role as the finder of fact in some libel 

cases, particularly on the issue of truth.  On the other hand, we recognize the 

practical concern about the tremendous costs associated with cases involving juries.  

Some of the concerns about costs can be addressed by substantive changes to 

defamation law, such as the proposed substantial harm requirement, broadening of 

the opinion defence and a shift in the burden of proving truth.  These changes would 
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allow judges to weed out meritless cases at an early stage and would discourage 

such cases from ever being brought.  The issue of jury trials should be evaluated in 

light of the substantive changes incorporated in the final text of the bill.  

Consultation issues 

 Does the current law provide adequate protection for internet service 
providers (ISPs), online forums, blogs and other forms of electronic media?  

Current law does not provide sufficient protection for ISPs and other electronic 

media.  We believe limitations on intermediary liability should be considered.  The 

Consultation states, in regard to the U.S. experience with intermediary immunity, that 

―this approach would encourage recourse to litigation, and would in particular be 

likely to disadvantage claimants who were individuals or had limited resources, as a 

defendant with greater resources could afford to dispute the removal of defamatory 

material in the knowledge that the claimant could not afford the cost of proceedings, 

and leave the claimant with no other means of securing its removal.‖  We now have 

some 15 years of experience with intermediary immunity, and this has not been the 

result. 

Under Section 230 of the Communications Act, an internet service provider or other 

intermediary is not considered the ―publisher‖ of content provided to the provider by a 

third party.  Rather, the creator of that content is considered the ―publisher.‖  This 

approach has the benefit of following the traditional order of libel litigation:  the cause 

of action lies against the publisher of the content.  It also has facilitated the founding 

of companies such as Facebook, Twitter, YouTube, Yelp, TripAdvisor, and hundreds 

of national and local media outlets that might otherwise not have been possible had 

U.S. law required full publisher liability for intermediaries. 

There has, of course, been litigation in the past 15 years that this principle has been 

in place, particularly as the parameters of liability have been set by courts.  But since 

the basic principles have been settled, litigation remedies have been more seldom 

used than the non-litigation remedy of ―more speech.‖  One aggrieved by content is 

more likely to publish responsive content.  In cases where this is insufficient, a claim 

can be filed against the intermediary to discover identifying details of the original 

publisher (email, Internet Protocol address or other information) so that the claim can 

be made against the proper party.  In such cases, courts typically require the 

claimant to make a prima facie showing demonstrating a likelihood of a valid claim 

and provide an opportunity for an anonymous commenter to respond.  See Dendrite 

Int‘l, Inc. v. John Doe No. 3, 775 A.2d 756 (N.J. Super. Ct. App. Div. 2001).  We have 

no sense that this procedure favors the wealthy and disadvantages those of modest 

means to a greater degree than litigation generally. 

The primary advantage of this legislative approach is that it provides a degree of 

business certainty to technology and media companies that accept user-generated 
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content.  It has fostered investment in the technology industry, and adoption of this 

approach in England could provide it with a similar leadership position in Europe.  It 

also has fostered a vibrant marketplace of ideas in online media, effectuating the 

view that the best remedy for harmful speech is additional speech, a strain of 

jurisprudence that traces its roots to John Milton (Areopagitica, 1644) and John 

Stuart Mill (OnLiberty, 1859).  We believe this approach is worthy of consideration. 

At a minimum, the bill should include a statutory notice and takedown procedure. The 

Consultation correctly states that ―most ISPs operate voluntary notice and takedown 

arrangements in relation to the removal of defamatory material from websites.‖  The 

difficulty, however, is that the current system enshrines the ―heckler‘s veto‖ by 

permitting those who wish to eliminate certain content to wield the sword of a threat 

to sue the ISP (as ―publisher‖ of material it does not take down) to force the take-

down of material that may not be actionable at all.  For example: 

 Parenting site Mumsnet.com, which intends to provide a forum for parenting 
advice to be shared, was sued for an anonymous comment posted by a 
reader and forced to settle for a significant sum.  Since then, it has said that it 
deletes ―around 1,000 posts each year,‖ and ―frequently delete posts that we 
believe are eminently defensible‖ because it cannot sustain the necessary 
legal costs.  Martin Robbins, ―Libel Law Makes Web Hosts the Achilles Heel 
of Online Journalism,‖ The Guardian (May 3, 2011).   

 ISP Netcetera took down an entire blog because it had received a protest 
from one subject of the blog, Joseph Obi.  (Mr. Obi, a former doctor struck off 
by the General Medical Council, was upset that his alternative medical 
treatments had been the subject of a report purporting to debunk them.)   

 As detailed by the BBC in its recent ―See You in Court,‖ the website ―London 
SE1‖ received threats from a controversial property developer and 
accordingly took down posts rather than litigate. 

If this system is not replaced by one in which intermediaries can avoid liability (see 

response to question 23, above), it may be appropriate to consider a form of notice-

and-takedown legislation that would not give precedence to the ―heckler‘s veto‖ in the 

manner the current system appears to do. 

The system set out in clause 9 of Lord Lester‘s bill improves upon the current system 

by requiring a written statement detailing the grounds on which the matter is claimed 

to be defamatory.  However, the proposed procedure continues to require the ISP or 

other intermediary to decide to delete the content or be held liable for it as its 

publisher, which provides massive incentives for the ISP simply to delete the content 

regardless of whether it is actionable. 

A better system might be modeled along the general outlines of the Digital 

Millennium Copyright Act, which provides a more fulsome notice-and-takedown 

procedure for instances of alleged copyright infringement arising from third-party 
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content that could be adopted for purposes of potentially defamatory content.  Under 

this procedure, a written notice, much like that required by Lord Lester‘s draft, would 

be provided to the ISP.  The ISP then refers the written notice to the actual provider 

of the content, who then has an opportunity to challenge it.  If the original provider 

does not respond after a defined period, the ISP is free to delete the content.  If, 

however, the original provider disputes the notice, the ISP may leave the content 

visible, and the claimant then may commence an action against the original provider 

of the content. 

Adding these additional procedures would provide several benefits.  First, the power 

of the ―heckler‘s veto‖ would be diminished because the ISP would not automatically 

become liable by virtue of declining the demand to remove the content.  Second, the 

author of the content would have a meaningful opportunity to defend his or her 

submission, thus providing a non-litigation avenue for the dispute to be resolved.  

Third, baseless demands for removal of content would be deterred by the final step, 

which would require a claimant to commence an action prior to material being 

removed from the internet.  It is true, of course, that this change in procedure could 

lead to more litigation than maintaining the current system, under which only a threat 

of litigation is generally sufficient to effect a removal of content.  But this potential for 

additional litigation would be more than offset by a decrease in the number of 

frivolous demands for removal of content -- and, just as importantly, by a decrease in 

the current regime of self-censorship being practiced at sites that cannot afford to 

withstand even a threat of litigation. 

May 2011 
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Introduction 

The Canadian Media Lawyers Association (or Ad IDEM)  is pleased to provide 

submissions on the draft Defamation Bill.  The CMLA was formed approximately 15 

years ago and has over 100 members – lawyers who represent media and advocate 

in favour of freedom of expression (the sub-name, ―Ad IDEM‖ is derived from the 

phrase ―Advocates in Defence of Expression in the Media‖).  The CMLA has made 

submissions to provincial and federal governments on free expression issues, and 

has been permitted to intervene and make submissions in several cases in the 

Supreme Court of Canada.   It holds an annual conference every November. 

The draft Defamation Bill is of considerable interest to the CMLA, as Canadian and 

English defamation law is similar and developments in England are of interest to 

Canadian courts.   However, Canada has gone in its own direction on some of the 

issues raised in the Bill, which may be of interest to the Joint Committee.  It is hoped 

that the CMLA‘s perspective will be of assistance in the Committee‘s review  

Clause 1: definition of defamation; a ―substantial harm‖ test  

The CMLA supports the inclusion of a substantial harm requirement.  

Recent decisions by Canadian courts demonstrate a growing recognition that the 

traditional emphasis on protection of reputation must be modernized to reconcile the 

tort with each citizen‘s constitutionally-protected right to free expression.1  The 

introduction of a substantial harm requirement would assist in reconciling the law in 

two ways:  

1. A substantial harm requirement discourages trivial cases. The 
presumptions that favour the plaintiff in a defamation action often mean 
that the cost of prosecuting a trivial case for the plaintiff pales in 
comparison to the cost of defending the action.  There are few 
procedural opportunities in Canada to dispose of trivial defamation 
cases prior to trial due in large part to the breadth of the traditional 
definition of defamation (―would the words tend to lower the plaintiff in 
the estimation of right-thinking members of society generally?).2  We 
infer that a similar difficulty in the UK has led to ad hoc judicial 
responses to control the court‘s docket.3 The introduction of a 
substantial harm requirement would deter plaintiffs from launching trivial 
cases and would provide defendants with an early opportunity to 
efficiently dispose of such cases if launched. 

                                            
1
 For example, WIC Radio Ltd. v. Simpson, 2008 SCC 40, 

www.canlii.org/en/ca/scc/doc/2008/2008scc40/2008scc40.html; Grant v. Torstar Corp., 2009 SCC 61, 
www.canlii.org/en/ca/scc/doc/2009/2009scc61/2009scc61.html 
2
 Sim v. Stretch, [1936] 2 ALL ER 1237 at 1240, CMLA‘s emphasis 

3
 For example, Dow Jones & Co Inc. v. Jameel, [2005] EWCA Civ 75, 

http://www.bailii.org/ew/cases/EWCA/Civ/2005/75.html 

http://www.canlii.org/en/ca/scc/doc/2008/2008scc40/2008scc40.html
http://www.canlii.org/en/ca/scc/doc/2009/2009scc61/2009scc61.html
http://www.bailii.org/ew/cases/EWCA/Civ/2005/75.html
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2. A substantial harm requirement highlights the plaintiff‘s actual 
reputation.  As with other torts, a defamation plaintiff sues for injury 
sustained and seeks damages to compensate for that injury.  The true 
extent of the injury is a prominent feature of other tort litigation.  In libel 
cases, however, the plaintiff is presumed to have suffered damage and 
is not required to lead any evidence of harm, and a defendant is limited 
in the evidence that can be called to establish the plaintiff‘s pre-
publication reputation.4  Taken together, the presumption of damage 
and the restriction on evidence of the plaintiff‘s actual reputation have, 
in our experience, promoted an inclination to favour the plaintiff with a 
lofty and idealistic pre-publication reputation often far removed from the 
plaintiff‘s true standing in the community.  This in turn presents a risk 
that the verdict will compensate the plaintiff beyond the actual injury 
sustained.5 

A substantial harm test would properly focus attention on the reputation that the 

plaintiff actually had at the time of the publication and therefore on the injury he or 

she actually sustained.  Thus, it is a useful measure that will assist in reconciling the 

protection of reputation with free expression.   In this regard,  we suggest that the 

traditional definition of defamation could be reformulated as follows: a publication is 

defamatory if it substantially lowers the plaintiff in the estimation of right-thinking 

members of society generally.   

Clause 2: Responsible publication in the public interest  

The CMLA supports the inclusion of a public interest defence in the Bill.   

The Supreme Court of Canada recently recognized a defence of ―public interest 

responsible communication‖6, which is similar to, but distinguishable from, the 

responsible journalism defence developed in Reynolds and Jameel.  It applies to 

―anyone who publishes material of public interest in any medium‖.  The CMLA agrees 

that the defence ought to be broadly available, as indicated in the draft Bill, and 

consideration should be given to adopting the Canadian terminology that it applies to 

responsible ―communication‖, which may be seen to be broader than ―publication‖.   

―Public Interest‖ 

The term ―public interest‖ requires clarification and definition to ensure it is not given 

a narrow meaning (such as confined to political matters as is the case in Australia 

and New Zealand).  In Grant v. Torstar Corp., the Supreme Court of Canada 

described matters of public interest as subject matter ―‗inviting public attention, or 

about which the public has some substantial concern because it affects the welfare of 

citizens, or one to which considerable public notoriety or controversy has attached‘‖. 

Such matters can range from ―science and the arts to the environment, religion and 

                                            
4
 Scott v. Sampson (1882), 8 QB 491 

5
 See e.g., the large damage awards by juries, subsequently overturned, in Grant v. Torstar Corp, 2009 SCC 61, 

www.canlii.org/en/ca/scc/doc/2009/2009scc61/2009scc61.html and Quan v. Cusson, 2009 SCC 62, 
www.canlii.org/en/ca/scc/doc/2009/2009scc62/2009scc62.html 

6
 Grant v. Torstar Corp.,  [2009] 3 S.C.R. 640, 2009 SCC 61, 

www.canlii.org/en/ca/scc/doc/2009/2009scc61/2009scc61.html  

http://www.canlii.org/en/ca/scc/doc/2009/2009scc61/2009scc61.html
http://www.canlii.org/en/ca/scc/doc/2009/2009scc62/2009scc62.html
http://www.canlii.org/en/ca/scc/doc/2009/2009scc61/2009scc61.html
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morality‖.  As well, public interest ―may be a function of the prominence of the person 

referred to in the communication, but mere curiosity or prurient interest is not 

enough.‖  The Canadian Supreme Court‘s view of public interest is properly broad, 

and the draft Bill should be amended to include the following statement: ―Public 

interest shall be construed broadly having regard to the content and context of the 

entire publication.‖ 

The commentary suggesting that the statement complained of ―make a contribution 

to the public interest element of the publication‖ should be removed as it focuses the 

inquiry on the statement, whereas the definition of public interest urged by the CMLA 

will help to ensure that the focus of the inquiry is not on the specific statement 

complained of, but looks more broadly at the subject matter of the article as a whole.7  

The Factors 

Regarding the factors listed in s. 2(2) of the Bill, the CMLA suggests that reference to 

―tone‖ be deleted.  As the Supreme Court of Canada stated in Grant v. Torstar Corp. 

at para. 123: 

…While distortion or sensationalism in the manner of presentation will undercut 
the extent to which a defendant can plausibly claim to have been 
communicating responsibly in the public interest, the defence of responsible 
communication ought not to hold writers to a standard of stylistic blandness: see 
Roberts, at para. 74, per Sedley LJ.  Neither should the law encourage the 
fiction that fairness and responsibility lie in disavowing or concealing one‘s point 
of view. The best investigative reporting often takes a trenchant or adversarial 
position on pressing issues of the day. An otherwise responsible article should 
not be denied the protection of the defence simply because of its critical tone. 

 

In a similar vein, the CMLA urges a clause that states that the defence shall not be 

defeated by malice. Either a publication is responsible, or it is not.  The motivations of 

the publisher should be irrelevant to the inquiry.   

The CMLA notes with concern the lack of reference to considerations of ―urgency‖, 

respect for editorial judgment and discretion, the appropriate use of confidential 

sources, and that it should not always be necessary to approach a plaintiff.  If the 

Reynolds factors are to be the basis for the statutory defence, then more of the 

substance of them should be included to ensure that the robustness of the defence is 

not diminished. 

                                            
7
 This is consistent with the generous and deferential latitude to be afforded to editorial discretion in respect of the 

inclusion of an alleged defamatory statement in a publication.  See: Lord Hoffman in Jameel v. Wall Street 
Journal, [2006] UKHL 44 at para. 51; 
http://www.publications.parliament.uk/pa/ld200506/ldjudgmt/jd061011/jamee-1.htm, and Grant v. Torstar Corp. at 
paras. 108-109, 118. 

http://www.publications.parliament.uk/pa/ld200506/ldjudgmt/jd061011/jamee-1.htm
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Inferences and Opinions 

The question whether the defence should apply to inferences and opinions as well as 

statements of fact, is important. In Quan v. Cusson the Supreme Court of Canada 

suggested that it may be necessary for the judge to separate the statements and 

consider (or have the jury consider) the individual defences of public interest 

responsible communication and fair comment separately.8  Such a complicated 

approach should be avoided.  The CMLA submits that, in principle, there is no reason 

why the new defence should not apply in appropriate cases to expressions of 

opinion, especially when, as often occurs, the words complained of may be difficult to 

pigeon hole as fact or comment.  This cannot mean, however, that the fair comment 

or honest opinion defence is excluded, as opinions are protected even when they are 

unreasonable. 

The Defence is for the Judge, not the Jury 

The CMLA urges the Committee to clarify that the defence is solely a matter for a 

judge.  Confusion has arisen about whether there is any role for a jury to consider 

disputed issues of fact, as occurred in Jameel, and which was a factor in the trial 

judgment being overturned. The CMLA supports the view of Abella J. (dissenting) in 

Grant v. Torstar Corp., that the defence is appropriately considered, in its entirety, by 

a judge. As she stated at para. 143: 

The responsible communication analysis requires that the 
defendant‘s interest in freely disseminating information and 
the public‘s interest in the free flow of information be weighed 
against the plaintiff‘s interest in protecting his or her 
reputation.  This is true no less of the second and 
determinative step as of the first.  The exercise as a whole 
involves balancing freedom of expression, freedom of the 
press, the protection of reputation, privacy concerns, and the 
public interest.  Each of these is a complex value protected 
either directly or indirectly by the Canadian Charter of Rights 
and Freedoms [citations omitted].  Weighing these often 
competing constitutional interests is a legal determination.  It 
is, therefore, a determination that the judge should 
undertake.  [emphasis added] 

 

―Reportage‖ 

The formulation of the reportage defence in the draft Bill is too narrow. insofar as it 

requires an ―accurate and impartial account of a dispute‖.  The degree of accuracy in 

the reporting of  allegations ought not to be higher than the standard required in the 

truth defence, and so ―substantially accurate‖ ought to be sufficient.  The inclusion of 

―impartial‖ should be reconsidered, as it invites a court to give unnecessary scrutiny 

to whether one side was given more prominence or coverage than the other.  A 

                                            
8
 Quan v. Cusson, 2009 SCC 62 at para. 30.  Available at: 

www.canlii.org/en/ca/scc/doc/2009/2009scc62/2009scc62.html  

http://www.canlii.org/en/ca/const/const1982.html
http://www.canlii.org/en/ca/const/const1982.html
http://www.canlii.org/en/ca/scc/doc/2009/2009scc62/2009scc62.html


Memorandum by the Canadian Lawyers Association (EV 15) 

57 

substantially accurate account of the dispute should be sufficient.  Again, the 

Supreme Court of Canada‘s approach is helpful, from Grant v Torstar, paras. 120-

121:  

If a dispute is itself a matter of public interest and the 
allegations are fairly reported, the publisher should incur no 
liability even if some of the statements made may be 
defamatory and untrue, provided:  (1) the report attributes the 
statement to a person, preferably identified, thereby avoiding 
total unaccountability; (2) the report indicates, expressly or 
implicitly, that its truth has not been verified; (3) the report 
sets out both sides of the dispute fairly; and (4) the report 
provides the context in which the statements were made. 

 

Clause 3: Truth  

The CMLA supports a statutory defence of truth.  This is consistent with the policy of 

simplifying the law.  The proposed defence also clarifies and appropriately broadens 

the defence from the common law justification defence which requires, in Canada, 

that a defendant prove that a defamatory imputation is true in substance and in fact. 

By creating a statutory defence, Parliament is clearly indicating a deliberate change 

in policy.  

The statutory defence should ensure that a claimant is not able to succeed in an 

action by only pleading one imputation that arises from the publication where the 

defendant is not able to prove it, but other defamatory meanings are proven to be 

true.  Consideration should be given to expanding the defence to apply when the 

defendant proves the truth of any meaning reasonably borne by the publication, and 

where the unproven allegation results in no further harm to the plaintiff‘s reputation.  

Additionally, or alternatively, where the truth of a lesser defamatory imputation can be 

established (for example that the plaintiff was investigated for a crime), but not the 

truth of a more serious meaning (that the plaintiff committed the crime), the statute 

should provide that damages should be reduced to reflect the meaning proven to be 

true.  Thus a plaintiff will not receive an unwarranted windfall.  

The CMLA submits that the draft clause should be amended to place the onus of 

proving falsity on the plaintiff where the action is brought by a corporation or other 

entity that is not an individual.  Just as commercial speech, while important, is less 

valued than individual expression9, so too should reputations of corporate bodies or 

other entities be treated differently from individuals. 10 As well, corporations which sue 

                                            

9
 Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, 

www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html 

10
  Differential treatment for corporations has been recognized in Australian law. Section 9 of the uniform 

Defamation Act prohibits corporations from suing for defamation at all, unless the corporation is not-for profit, or 
employs fewer than 10 persons.  The CMLA‘s proposal would permit large corporations to protect their 

http://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html
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for defamation are often large and have considerable resources that may chill valid 

criticism of corporate activities, which are often extensive and raise important matters 

of public interest.11  The presumption of falsity, therefore, is not appropriate in 

circumstances where a defamation action is brought by an entity other than an 

individual, and removing it in such circumstances would appropriately rebalance the 

competing interests of freedom of expression and protection of reputation.  

Clause 4: Honest opinion 

The proposed statutory defence of ―honest opinion‖ potentially represents an 

improvement over the common law defence of fair comment.  In disentangling the 

relationship to ―fact‖, it recognizes that commentary merely represents someone‘s 

opinion, which people can accept or reject but is fundamentally unverifiable, and that 

open discussion of matters of public interest is essential to democratic society.   

However, the CMLA objects to one aspect of the proposed law: the requirement 

under s. 4(5) that the opinion at issue was, in fact, subjectively held by the defendant.  

As long as the court may decide an opinion‘s meaning is different from the one 

intended by the author, as permitted at common law, a defendant may be unable to 

rely on this defence when it is most needed.   

This issue was addressed by the Supreme Court of Canada recently in WIC Radio 

Ltd. v. Simpson.12  In that case, a radio editorial was held by the trial judge to bear a 

different meaning from the one intended by the commentator.  As a result, the 

defendant did not have a subjective honest belief in that meaning and, therefore, 

under existing Canadian precedent the fair comment defence did not apply.  In 

reformulating the defence, the Supreme Court made it clear that only an objective 

test would avoid this problem and meet society‘s needs.  As Justice Binnie put it: 

It seems to me that defamation proceedings will have reached a 
troubling level of technicality if the protection afforded by the 
defence of fair comment to freedom of expression (―the very life 
blood of our freedom‖) is made to depend on whether or not the 
speaker is prepared to swear to an honest belief in something 
he does not believe he ever said.  [para. 35] 
 
On the test of subjective honest belief applied by the Court of 
Appeal, Mair would be robbed of his defence, even though on 
the public record someone could honestly express the view 
imputed to him...and thus the objective honest belief test would 
be met.  [para. 46] 
 

                                                                                                                                        
reputations, while ensuring a broader protection for free expression by requiring those entities to prove that the 
defamatory imputation is false. 
11

 The ―McLibel‖ case is perhaps the most notorious example.  

12
 WIC Radio Ltd. v. Simpson, [2008] 2 S.C.R. 420, 2008 SCC 40 

www.canlii.org/en/ca/scc/doc/2008/2008scc40/2008scc40.html 

http://www.canlii.org/en/ca/scc/doc/2008/2008scc40/2008scc40.html
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It may be noted that such circumstances are not uncommon.  In 
much modern media, personalities such as Rafe Mair are as 
much entertainers as journalists.  The media regularly match up 
assailants who attack each other on a set topic.  The audience 
understands that the combatants, like lawyers or a devil‘s 
advocate, are arguing a brief. [para. 47] 

 

Further, the manner in which the proposed s. 4(6) would apply in such circumstances 

is unclear..  For example, when is it that a publisher or broadcaster ―ought to have 

known‖ that the author did not actually hold the opinion in question -  at least, in the 

defamatory meaning ultimately found by a court?   

Sections 4 (5) and (6) of the proposed amendments appear to be an attempt to 

replace ―malice‖ as a basis for denying free expression of opinion on matters of 

public interest. Lord Nicholls criticized the use of ―malice‖ in this context in Cheng v. 

Tse Wai Chun Paul,13 but the solution that is adopted in the draft Defamation Bill 

causes its own difficulties and doesn‘t go far enough.  Instead, ―malice‖ should play 

no role in determining the availability of a ―comment‖ defence.  After all, as Lord 

Nicholls pointed out, why should someone‘s intention affect a comment‘s usefulness 

to public debate?  

The CMLA also urges the Committee to consider whether the requirement that 

comment be on a matter of ―public interest‖ should be maintained.  This question was 

raised in Spiller v. Joseph,14 and the Committee should take this opportunity to 

address this question as well.  

Clause 5: Privilege 

The CMLA applauds the effort to update the existing provision, with its outdated list 

of privileged occasions.  The proposed amendments both broaden and modernize 

the scope of the defence.  However, the CMLA submits that it is desirable to seek 

more simplicity and clarity, and that these sections can be codified with more brevity, 

which will provide more effective guidance to publishers, and eliminate 

redundancy, repetition and the potential for missing new tribunals or new occasions 

as they arise that would fit within the principle of public access to public information, 

and which ought to be covered by the privilege.  This will also help to avoid periodic 

legislative amendment which, in practice, occurs too infrequently. 

In this electronic era, there should be no difference in the protection available for 

contemporaneous and non-contemporaneous reports.  The internet makes reports 

instantly accessible and more contemporaneous than ever, as well as more widely 

                                            
13

 Cheng v. Tse Wai Chun Paul, [2000] HKCFA 88; http://www.hklii.org/cgi-
hklii/disp.pl/hk/jud/eng/hkcfa/2000/FACV000012%5f2000%2d21112.html?query=%7e+cheng+v%2e+tse+wai+chu
n+paul 

14
 Spiller v. Joseph, [2010] UKSC 53, http://www.supremecourt.gov.uk/docs/UKSC_2009_0210_Judgment.pdf 

 

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2000/FACV000012_2000-21112.html?query=%7e+cheng+v%2e+tse+wai+chun+paul
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2000/FACV000012_2000-21112.html?query=%7e+cheng+v%2e+tse+wai+chun+paul
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2000/FACV000012_2000-21112.html?query=%7e+cheng+v%2e+tse+wai+chun+paul
http://www.supremecourt.gov.uk/docs/UKSC_2009_0210_Judgment.pdf
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available for longer periods of time, if they are not lost in the deluge of information 

which continues and will continue to flood the internet.  Attempting to maintain a 

distinction between contemporaneous and non-contemporaneous reports is an 

exercise in futility and pointless. 

The CMLA also questions why there should be a distinction between the privilege 

applicable to reports of court proceedings and those of other proceedings open to the 

public. 

Malice should be removed from these privilege sections of the Act.  Malice 

complicates the analysis unnecessarily.  It is rarely invoked in this context.  Reports 

are only protected if they are fair and accurate, so malice effectively adds nothing.  

Why one publisher ought to be able to rely on the privilege for a fair and accurate 

report, while another, in respect of a report that is also fair and accurate, cannot, 

simply on the basis of malice, makes no sense.  The report to the public is the same 

in both cases, and ought to be protected. 

The CMLA sees no reason why a right of reply should be necessary in respect of a 

report on a foreign court, when none is required for a court in the UK, for example.  A 

right of reply may be appropriate in the context of a public meeting; however it should 

only apply where the plaintiff‘s perspective has not already been incorporated into the 

original report. 

The CMLA recommends eliminating s.15(3) of the Defamation Act 1996.  Matter that 

is covered by the privilege is so covered because the public is entitled to hear it on 

the basis of where and when it took place.  The broad exclusion in s.15(3) attempts 

to negate and contradict that right, on a basis that is less than clear.  

Clause 6: Single publication rule  

The CMLA supports the introduction of a single publication rule.  The rule is 

necessary to bring certainty and finality to potential litigation, avoids endless 

restarting of limitation periods and accompanying uncertainty, and avoids a 

multiplicity of actions over the same internet publication. 

One aspect of Clause 6 which requires additional definition is the exemption for 

―materially different‖ publications.  As currently drafted it is uncertain whether an 

article is ―materially different‖ when: 

 a web publication is moved to an archive or database of past articles; 
 

 new technologies (for example, the ability to view it on a mobile reader)  permit 
access to the same article through a different lens; or 

 

 there are references to the article by hyperlink, either in a third party article or 
on a ―past stories‖ list of links accompanying fresh articles. 
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In all these cases, the publisher has not altered the article and has not re-published 

some materially different article repeating any allegedly defamatory portions.  A 

provision which explicitly excludes archives or databases, hyperlinks or access 

through new technologies from the definition of ―materially different‖ should therefore 

be added.  

Clause 7: Jurisdiction – ―Libel tourism"  

The CMLA supports the inclusion of provisions regarding libel tourism, and that the 

requirement that ―England and Wales [be] clearly the most appropriate place in which 

to bring an action in respect of a statement‖ is an appropriate test to curb the English 

courts practice of taking libel cases over which it has little interest. 

The Canadian experience is also instructive here.  Canada too has seen its share of 

cases in which libel tourism has been raised15; however, in most cases the courts 

have achieved an appropriate result by applying a ―real and substantial connection‖ 

test, based on principles of order, fairness and jurisdictional restraint that consider (1) 

the connection between the plaintiff‘s claim (i.e., the substance of the action) and the 

jurisdiction, and (2) the connections between the defendant and the jurisdiction.16 

The application of the real and substantial connection test to internet libel is currently 

reserved by the Supreme Court of Canada in Breeden v. Black.17  That case deals 

with allegedly defamatory statements about Conrad Black‘s conduct in running 

Hollinger International Inc., an American corporation, posted on the Internet by the 

company in New York, and republished by American, British and Canadian press.  

Black, as a former Canadian citizen and resident – but who is now inadmissible to 

Canada as a non-citizen and convicted felon – seeks to sue the largely American 

defendants in Toronto. The defendants have urged the Supreme Court to take a 

holistic view and to consider all the circumstances – including, most importantly, the 

substance of the alleged defamation – to assess whether a Canadian court should 

properly exercise jurisdiction.  In particular, the Court has been asked to consider 

that defamation actions largely focus on the conduct of the defendants and the 

subject matter of the libel, whereas the lower courts focused on the historic, but 

                                            
15

 Bangoura v. Washington Post (2005), 258 DLR (4th) 341 • 202 OAC 76 (Ont. C.A.) 
www.canlii.org/en/on/onca/doc/2005/2005canlii32906/2005canlii32906.htm 
Burke v. NYP Holdings, Inc., (2005), 48 BCLR (4th) 363 (B.C.S.C.) 
www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc1287/2005bcsc1287.html 
Barrick Gold Corp. v. Blanchard & Co (2003), 9 BLR (4th) 316 (Ont. S.C.) 
www.canlii.org/en/on/onsc/doc/2003/2003canlii64238/2003canlii64238.html 
Trizec Properties Inc. v. Citigroup Global Markets Inc.  (2004), CanLii 28046 
www.canlii.org/en/on/onsc/doc/2004/2004canlii28046/2004canlii28046.html 
16

 Morguard Investments Ltd. v. De Savoye [1990] 3 S.C.R. 1077 
www.canlii.org/en/ca/scc/doc/1990/1990canlii29/1990canlii29.html 
Van Breda v. Village Resorts Limited, 2010 ONCA 84 (Ont. C.A.) 
www.canlii.org/en/on/onca/doc/2010/2010onca84/2010onca84.html 
Leave to appeal to Supreme Court of Canada granted, appeal heard March 21, 2011. Judgment reserved. 
17

 Black v. Breeden, 2010 ONCA 547 (Ont. C.A.) 
www.canlii.org/en/on/onca/doc/2010/2010onca547/2010onca547.html.  Leave to appeal to Supreme Court of 
Canada granted, appeal heard March 22, 2011. Judgment reserved. 

http://www.canlii.org/en/on/onca/doc/2005/2005canlii32906/2005canlii32906.htm
http://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc1287/2005bcsc1287.html
http://www.canlii.org/en/on/onsc/doc/2003/2003canlii64238/2003canlii64238.html
http://www.canlii.org/en/on/onsc/doc/2004/2004canlii28046/2004canlii28046.html
http://www.canlii.org/en/ca/scc/doc/1990/1990canlii29/1990canlii29.html
http://www.canlii.org/en/on/onca/doc/2010/2010onca84/2010onca84.html
http://www.canlii.org/en/on/onca/doc/2010/2010onca547/2010onca547.html
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unhelpful, view that the tort of defamation occurs where publication takes place. In 

the age of the internet, publication occurs everywhere and so place of publication is 

not an appropriate basis on which to assume jurisdiction.  

Drawing from the Canadian approach and the need to avoid a publication-based test, 

the section may be further clarified by, for example, including the words ―having 

regard to the substance and subject-matter of the action‖ before the words ―England 

and Wales‖.  

Clause 8: Jury trial  

 

The CMLA supports the removal of the presumption in favour of trial by jury.  

Canadian provinces are not consistent in their approach to jury trials in defamation 

actions.  At one extreme, is Quebec with no provisions providing for juries in civil 

actions at all.18  At the other end of the spectrum are Manitoba and Nova Scotia 

which require that actions for defamation be tried with a jury unless the parties 

consent or waive their right.19  In British Columbia, Alberta, Saskatchewan, New 

Brunswick, Newfoundland and Labrador, Yukon, Northwest Territories and Nunavut, 

on request by a party, a defamation action shall be tried by a jury, unless a Judge 

orders otherwise. (The grounds for dispensing with a jury vary by jurisdiction.)20  In 

both Ontario, and Prince Edward Island, a defamation action is on the same footing 

as other civil actions which ―may‖ be tried by a jury unless a Judge orders 

otherwise21. 

The lack of uniformity across Canada make generalizing a practice difficult.   

For the reasons identified in the draft Bill and Consultation, including complexity (both 

procedural and substantive) and cost, as well as the increased need to balance 

competing constitutional values, the CMLA supports removing the presumption of a 

jury trial in defamation cases.   

The CMLA recommends that no additional guidelines on the exercise of the Court‘s 

discretion should be included on the face of the Bill.  The body of jurisprudence which 

has been built up in other civil proceedings should offer appropriate guidance for 

defamation actions.  Any guidelines may pre-empt or unduly narrow the discretion 

which could be exercised on a case-by-case basis. 

                                            
18

 Quebec Code of Civil Procedure, R.S.Q., c.C-25. 
19

 Manitoba Queen‘s Bench Act, C.C.S.N.c.C.280, s.64(1); Nova Scotia Judicature Act, R.S.N.S. 1989, c.240, 
s.34(a). 
20

 British Columbia, Supreme Court Civil Rules, B.C. Reg. 168/2009 R.12-6; Supreme Court Act, R.S.B.C. 1996, 
c.443, s.17; Alberta Jury Act, R.S.A. 2000, c.J-3; Saskatchewan, Jury Act, 1998, S.S. 1998, c. J-4.2, s. 18(1); 
New Brunswick Rules of Court, N.B. Reg. 82-73 R.46.0; Newfoundland Jury Act, 1991, S.N.L. 1991, c.16;; Yukon, 
Jury Act, R.S.Y. 2002, c.129; Northwest Territories Jury Act, R.S.N.W.T. 1988, c.J-2; Nunavut Jury Act, 
R.S.N.W.T. (Nu.) 1988, c.J-2. 
21

 Ontario, Courts of Justice Act, R.S.O. 1990, c. C.43, s. 108; Prince Edward Island Rules of Civil Procedure, 
R.47; Jury Act, R.S.P.E.I. 1988, c.J-5.1, s.3 
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The division of roles where a jury is present is complex and could benefit from 

legislative clarity.  As noted in our comments on the public interest responsible 

publication defence,  the CMLA submits that it is inappropriate to have a jury weigh 

competing constitutional values – a question of law that should be left to judges.   

Consultation issues: 

The current law does not adequately deal with secondary liability issues in an online 

world.  It is now frequently the case that the ―owner‖ of electronic space does not 

make choices about, and frequently is not even aware of, third party words published 

on the space.   

Those who provide a forum for the expression of others, be they web hosting 

companies or bloggers whose sites permit reader comments, will often not have the 

resources to withstand a concerted ―libel notice‖ attack, and will censor as an 

economic imperative.  Public discussion suffers.  

Immunizing from liability those who merely provide the means by which third parties 

can publish information is the best solution, as is the case under s. 230 of the 

American Communications Decency Act.  It forces claimants to sue actual authors 

and does not permit them to pursue secondary providers, either for their deep 

pockets or, where the provider is a small player, to create chill. While s.1 of the 

Defamation Act 1996 codifies the common law defence of innocent dissemination, 

the defence is lost once the ISP has actual knowledge of the posting through notice, 

and leaves the statement up at its peril: Godfrey v Demon Internet22  This is 

unsatisfactory, in favouring reputation over free speech simply due to notice,  

A provision akin to s. 230  of the Communications Decency Act would also align laws 

globally.  For Facebook or Twitter to be immune in the USA but face potential liability 

in the UK would merely invite forum shopping and conflicting results between 

jurisdictions. 

Forcing claimants to pursue actual authors does not leave claimants without a 

remedy.  Information about users may be obtained on the basis of a Norwich 

Pharmacal23 test for pre-action disclosure from a third party.  Similar considerations 

apply to statutory takedown procedures, which should immunize the secondary 

carrier so long as they comply with requirements to notify the publisher of the 

material in question, and remove the material if either the publisher does not respond 

or the dispute between the complainant and publisher is resolved in favour of the 

complainant. 

                                            
22

 Godfrey v Demon Internet Limited, [1999] EWHC QB 244, 
http://www.bailii.org/ew/cases/EWHC/QB/1999/244.html 
23

 Norwich Pharmacal Co. & Ors v Commissioners of Customs and Excise [1973] 3 WLR 164; [1973] FSR 365; 
[1973] 2 All ER 943; [1974] RPC 101; [1973] UKHL 6; [1974] AC 133.  
http://www.bailii.org/uk/cases/UKHL/1973/6.html 

http://www.bailii.org/ew/cases/EWHC/QB/1999/244.html
http://www.bailii.org/uk/cases/UKHL/1973/6.html
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Overarching Issues 

Overall, the CMLA believes the draft Bill and Consultation takes important steps in 

striking a more appropriate balance between the protection of free speech and the 

protection of reputation.  Similar consideration will need to be given to the balance 

between free speech and privacy.  The CMLA urges the Committee to move forward 

with this discussion which should lead to the resolution of many of the problems 

identified with current defamation law.  

 
May 2011
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Summary 

In May 2009 a blog-post that I wrote on the Nature Network science blogging site 
was removed by the site‘s publishers (Nature Publishing Group) solely on the basis 
of a perceived risk of a libel suit. This incident provides a clear illustration of the 
censoring effect of the current libel laws in England and Wales. It has the effect of 
inhibiting reasonable scientific discourse. 

Detailed Submission 

1. My name is Stephen Curry and I am currently a Professor of Structural Biology 
working in the Department of Life Sciences at Imperial College. I am also a science 
blogger; I started a blog called Reciprocal Space on Nature Network 
(http://blogs.nature.com/scurry/), but since December 2010 have been writing on a 
network known as Occam’s Typewriter: http://occamstypewriter.org/scurry/. All my 
previous bog-posts have been transferred to this new site. 

2. In May 2009 while I was still at Nature Network, I wrote a blog-post that came into 
collision with the libel law of England and Wales. The episode highlights the chilling 
effect of current legislation on the Internet Service Providers that host blogging 
sites, in this case the Nature Publishing Group (NPG).  

3. The offending blog-post was titled ―Respect my Authority!‖ and was an exploration 
of the source of scientific authority. The text is appended as Annex 1 (links to 
sources within the original post are maintained). As part of this blog-post I mentioned 
two individual scientists who had recently been in the public eye because of what I 
perceived to be possible misuses of their ‗scientific authority‘ (see text highlighted in 
red in Annex 1).  

4. My comments regarding these two individuals were based on information obtained 
from recent press reports. However, I was informed by telephone by Corie Lok of 
NPG that my post had troubled their lawyers and that the publishers wanted to take it 
down. Although no complaint had been received, the lawyers were concerned 
the publication of my post might make NPG liable for a libel suit.  

5. I was somewhat surprised by this response but, having been made aware of the 
enormous potential costs of libel action in England (through by knowledge of cases 
involving Dr Ben Goldacre and Dr Simon Singh), reluctantly agreed to the post being 
removed. 

6. Looking back, the incident almost seems trivial. In feedback that I obtained 
following the removal of the post, some commenters suggested that I might have 
phrased my blog-post more carefully but that otherwise my remarks ought to have 
constituted ‗fair comment‘ based on information in the public domain. If that were 
indeed the case, I would have been happy to re-word or clarify any remarks that were 
unsubstantiated, had a complaint been received.  

7. But what is striking to me is how powerfully this seemingly trivial incident brings 
home the extent of the legal ‗chill‘ due to our current libel laws. It also shows how 
sensitive ISPs or publishers are to the mere possibility that a libel threat will be 
received.  
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8. As a professional scientist I depend having the freedom to make a challenging 
critique on all issues related to my working life, in a fact-based way of course. The 
freedom to have an argumentative dialogue —rooted in observation — is 
absolutely critical to the process of discovery (a point I see that I made at the 
very end of my offending blog-post - see Annex 1). But I have discovered through 
blogging that the current libel laws lead to an excessive degree of self-censorship, 
which is impoverishing our public discourse.  

9. This incident opened my eyes to the parlous state of our current libel laws and 
motivated me to get involved in supporting Dr Simon Singh in defending himself in 
the suit brought by the BCA, but also more widely in the Libel Reform Campaign (e.g. 
see http://occamstypewriter.org/scurry/?s=libel). I fully support the submission to the 
committee made by the Campaign and wish the Committee well in its endeavours.  

10. This evidence is submitted in a personal capacity. 

May 2011 

 

ANNEX 1: Blog-post published by Stephen Curry on Nature Network in May 

2009 which was removed by Nature Publishing Group. 

Respect my authority! 

 

I had been working on this post last week when all this Singh business blew up. But 

in a way it is allied to the topic that I wanted to write about: the meaning of scientific 

authority. The British Chiropractic Association, rather than relying on the authority of 

peer-reviewed scientific evidence, has decided instead to throw the law at the 

unfortunate science writer. 

By scientific standards their recourse to law just doesn‘t seem right. In part, the BCA 

may have taken this action because they don‘t fully understand the origin of scientific 

authority. But perhaps we should be sympathetic because there are plenty of well-

informed people out there who don‘t seem to have an entirely firm grasp of it. 

Karol Sikora, ―one of the UK‘s most-quoted cancer experts and arch-critic of NHS 

cancer care‖ has just been found out for claiming a professorial affiliation with 

Imperial College that he does not have. On one level, as an Imperial prof myself, I 

am gratified that such a claim might be perceived as an effective way to boost your 

authority on weighty matters of medical science! But perhaps only if you are the real 

deal. And even then, how are people to know you can speak with authority? 

There can be little doubt that Professor Susan Greenfield, director of the Royal 

Institution, is in a position of scientific authority. And she is very good at engaging the 

public. Judging by the number of hysterical headlines in the UK press of late, fed by 

her commentary on the possible negative effects of computer use on the developing 

brains of the young, she is certainly getting her message across. But as Dr Ben 

http://network.nature.com/people/scurry/blog/2009/05/19/in-my-opinion-the-british-chiropractic-association-is-being-unscientific
http://www.guardian.co.uk/science/2009/may/22/karol-sikora-honorary-professor-imperial-college
http://en.wikipedia.org/wiki/Susan_Greenfield
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Goldacre has pointed out on his excellent Bad Science blog, there doesn‘t seem to 

be too much substance to it. 

According to Goldacre, when pressed on the matter she concedes to ―a lack of 

evidence and an excess of panic, that these are merely ideas, speculations, 

hypotheses‖. Though a neuroscientist herself, Professor Greenfield seems to have 

no program to tackle these potentially important questions. One has to wonder if part 

of her motivation for keeping such issues before the public is due to her endorsement 

of an expensive ‗mind-training‘ computer game, the benefits of which have not been 

published in any peer-reviewed journal, as far as I can tell. 

I can see two potential problems here. Firstly, whatever her motivation, the product 

endorsement seems to me to undermine her scientific authority on the question of 

the impact of computer usage on brain development. And secondly, what is the 

director or the Royal Institution doing endorsing products that claim a scientific 

legitimacy but have not passed the gold standard test of peer-review? 

George Monbiot is a polemicist, not a scientist. As such, he is perhaps allowed more 

license to pontificate but I find his output in The Guardian a little wayward and in 

several instances lacking in authority. A recent outburst, sub-titled ―Science 

research in Britain is now all about turning knowledge into business, rather than the 

beauty of exploration‖, is a case in point. 

Like any good polemic there are a few kernels of truth. But unlike sound scientific 

writing, those truths are so cherry-picked that the piece becomes fairly worthless. He 

has picked up on the fact that the UK research councils all have former industrialists 

have as their chairs and connected it to the recent introduction of an ‗impact 

statement‘ on all grant applications that, according to Monbiot, requires researchers 

to ―describe the economic impact of the work they want to conduct‖. From this he has 

spun a tale of woe about the corrosion of universities in the UK and the death of the 

wonder, insight and beauty that comes from science. 

Not quite, Mr Monbiot. True, every government of every hue has made noises about 

making sure that science funding ultimately benefits the UK economy. There is a real 

debate to be had about this subject. But even a cursory glance at the web-site of the 

BBSRC (the research council I am most familiar with), would have brought him to this 

part of the FAQ on the new-fangled impact statements: 

Does this focus on impact and benefits imply a shift away from blue-skies to  

applied research?  

No, we acknowledge that “blue-skies” research is essential to underpin future  
advancements in science and will continue to fund high quality basic research. The  
scientific excellence of the research proposal will remain the primary criterion for  
funding. 

http://www.badscience.net/2009/05/professor-baroness-susan-greenfield-cbe/
http://www.which.co.uk/advice/brain-training/mindfit/index.jsp
http://www.which.co.uk/advice/brain-training/mindfit/index.jsp
http://en.wikipedia.org/wiki/George_Monbiot
http://www.guardian.co.uk/commentisfree/2009/may/11/science-research-business
http://www.bbsrc.ac.uk/
http://www.bbsrc.ac.uk/funding/apply/economic_impact_faq.pdf
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I can confirm that these are not empty sentiments since I recently sat among my 

scientific peers on a BBSRC funding committee scoring grant applications. It was 

very hard work, especially given the breadth of the science emanating from all 

corners of the UK. But I am happy to report that UK science is in rude good health. 

Not only was there a wealth of superb applications but the first, foremost, primary, 

and predominant consideration in judging each application was: is this good and 

exciting science? 

And it was fantastic to see the enthusiasm of committee members for the scope and 

genius of the applications that excited them. For sure there were sometimes tensions 

in the room, arguments to and fro, forthright debate. But at the end of the process I 

sensed that most people were happy with most of the applications that ended up at 

the top of the pile. The process is by no means perfect and this was itself the subject 

of our deliberations at the close of the meeting: what steps could we take to enhance 

the judging process? Again the discussion was robust, informed, open. 

Simply put, this frankness, this readiness to critique and be critiqued is the not-so-

secret foundation of scientific authority that, strangely, remains a mystery to many. I 

have this on good authority, ladies and gentlemen. But please feel free to disagree. 

May 2011
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Background 

I write as editor of a  small maritime history newsletter.* I  also worked for ten years 

for a medical learned society and publisher.* I participate in public life  in a variety of 

ways, including letter and article writing, organising public events and as a long 

standing school governor and  chair of the staffing committee. .   

Most  of these potentially create an uninsurable libel risk. I have once been 

threatened with  libel by a developer whose project I was opposing as a school 

governor. Despite the trivial size of my newsletter, I am uncomfortably aware that a 

railway society with similar numbers, the King Edward society, was recently riven by 

a (successful) libel action by a member against it and its newsletter editor. I find this 

frankly intimidating. 

I wish to make five   points:- 

1. I cannot see any basis for corporations bringing libel actions whatsoever. It is a 
fundamentally very odd idea indeed in a free society. Any critical comment on a 
company, product or service runs the risk of being subject of a libel action, the" 
Mclibel" case is of course well known.  

Large commercial organisation have ample opportunity to convey their views to the 

public and  should understand they have no special right by virtue of the size of their 

business to silence critics by threat of libel.  It also contradicts the idea that 

"whistleblowing" is acceptable and the right to do so should be supported.   

There is  a case for replacing corporate libel with a  stronger and more formal "right 

of reply" , especially for small businesses that may be subject to unfounded 

allegations, in relevant media. This should be approached through strong codes of 

conduct for the media and their standards bodies, eg PCC, and would possibly also 

require a low cost tribunal service, akin to the small claims court, to adjudicate.  

2. I believe that it is very important indeed that it is possible for scientists & doctors to 
express opinion freely in the public interest. There have been far too many examples 
of wholly improper use of libel law to silence legitimate critical comment. There can 
be downsides (the MMR saga comes to mind). The proper way to handle unfounded 
allegations is through the professional bodies to which they nearly all belong. Most 
have quite strong codes of conduct. Strengthening these further, perhaps with a 
national model, is far more appropriate than permitting libel actions by corporations.  

The professional societies have been very slow to adopt ―branding" schemes, 

especially for the internet, that would enable the public to know what is consensus 

expert view (and indeed where there are differences). It may go beyond the current 

review, but this must be the positive way forward to enable the public to know what is 

credible and what (and who) isn't. The mantra should be Drop libel, add logo.  
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3. For those volunteering to act as editor, like myself, without the cover of 
professional liability insurance,  there should be some general protection from the 
risk of libel action when acting reasonably .e.g. clear provision for a right of reply that 
would preclude any libel action. The burden of proof should lie with the the litigant to 
show maliciousness, not vice versa. .    

At present, in the light of the "King" case, it would be difficult to print any comment 

that might query a Society officer's actions, for fear of libel.  

Libel law thus now seriously undermines fair discussion and good governance of 

charities and similar organisations. This has to be wrong. We are already absurdly 

burdened with legal hazard in many directions.  The Big Society needs a Big 

Tolerance of a wide range of views, and current libel law is inconsistent with that.  

4. I would particularly support the Libel law reform campaign's point 28, that open 
access publication after a year or so, such as most scientific societies offer for the 
benefit of developing countries, should enjoy the same protection as restricted 
publication.  Again, the charitable object of such societies is undermined if this is not 
included. I was not alone in regarding this free publication as very important part of 
what the organisation I worked for did.  

5. The internet and social networking, and the universality of camera phones, creates 
pressure on teachers subject to malevolent playground gossip put online. In my 
experience most teachers are quite robust, but it is a concern that those who may be 
heavily stressed, can be cyber bullied by students. This will often be technically 
libellous, but libel law is certainly not the way to handle this issue. 

Children have many rights, but abusing teachers isn't one of them. Again, clear good 

practice rules for sites, and a mechanism that allows offensive content from minors to 

be deleted swiftly, is needed. A system of authenticated senior staff who could 

request and secure immediate take down would be feasible and would help control 

this issue.  

It is important that the law and associated processes offer equal access to remedy 

for those who are defamed. Swift , low cost procedures which protect eg a teacher 

are as important as changes to a law largely  used by the wealthy.  

Conclusion -Compensation 

 

The whole idea that money can compensate for defamation at all is really very odd 

indeed. Arguably there should be none, and recompense should entirely be by way 

of apology, withdrawal etc. This may be unlikely to be accepted, but  I would suggest 

the revision is guided by the principle that libel  litigation for money  is generally 

undesirable, and therefore a low absolute maximum is put on personal  libel 

damages. - I would suggest no more than £10,000 - so the threat of libel cannot ever 

be used to ruin individuals, and if corporate libel does remain,  only non cash 

recompense is available.  
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Introduction and summary 

 
1. Founded in 1957, JUSTICE is a UK-based human rights and law reform 
organisation. Its mission is to advance justice, human rights and the rule of law. It is 
the British section of the International Commission of Jurists. 

2. JUSTICE has long pressed for changes to the English law of defamation. We 
therefore welcome the Joint Committee‘s inquiry into the Draft Defamation Bill. 
Although we believe there is scope to go further, we welcome the Draft Bill as an 
important first step in rebalancing the law on defamation in favour of greater freedom 
of expression. 

Problems with the current law 

 
3. For several decades, JUSTICE has argued for various changes to the law of 
defamation in order to better protect freedom of expression. In 1965, for instance, we 
published The Law and the Press which recommended, among other things, the 
introduction of:24 

a statutory defence of qualified privilege for newspapers in respect of 
the publication of matters of public interest where the publication is 
made in good faith without malice and is based upon evidence which 
might reasonably be believed to be true  

 

In Freedom of Expression and the Law, the 1990 report of a JUSTICE committee 

chaired by Lord Deedes stated that freedom of expression was ‗our bedrock‘‘, 

something that should be restricted ‗only when absolutely necessary for limited 

purposes‘.25 Although we noted that ‗freedom of expression has long been 

recognised as an important value in this country‘, we also speculated that ‗perhaps 

we have grown careless of its value‘, noting the increasing trend towards restrictions 

upon print media and broadcasting.26 We expressed concern that the government 

and the judiciary had ‗grown progressively more careless about the principles which 

should govern all limitations on free expression‘.27 In particular, we described the law 

on defamation as ‗one of the pressing issues of law and freedom of expression‘:28 

The lottery of libel is out of control. At one extreme the absence of legal 
aid for libel means that the poor (and not-so-poor) can be libelled with 
impunity and have no means of remedy. At the other extreme, the level 

                                            
24

 JUSTICE and the British Committee of the International Press Institute, The Law and the Press (1965), 
recommendation 6. This defence was available if the defendant had published a ‗reasonable letter or statement 
by way of explanation or contradiction‘ at the claimant‘s request. 
25 JUSTICE, Freedom of Expression and the Law, p1 and para 1.5. See also para 1.9: ‗[t]he fundamental rule 
should be that the free expression of ideas and information is only to be restricted for the most pressing of 
reasons, and that restrictions must be only those that are necessary for those reasons. That general principle 
should be made specific by the revival of Blackstone‘s description that freedom of the press should be an 
absence of prior restraint‘ [emphasis added]. 
26 Ibid, para 1.8. 
27 Ibid, p1. 
28 Ibid, paras 2.16 and 2.17. Emphasis added. 
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of libel damages (and settlements in anticipation of them) make libel 
trials a very expensive game …. There must be a better way of 
protecting the right to reputation. 

 
4. While several things have changed in the twenty years since our 1990 report, 
including the availability of legal aid, many of the essential problems remain the same 
and even some new ones have emerged. Notwithstanding such developments as the 
judgment of the European Court of Human Rights in Steel and Morris v United 
Kingdom29 (which held that the blanket denial of legal aid to defendants in libel claims 
was a breach of the right to a fair hearing under article 6 ECHR), the introduction of 
conditional fee agreements for libel claimants, and the judgments of the House of 
Lords in Reynolds v Times Newspapers30 and Jameel v Wall Street Journal31 
(establishing a defence of qualified privilege concerning matters of public interest), 
the English law on defamation still poses a substantial interference with press 
freedom and with freedom of expression in general. Specifically: 

 The level of libel damages remains extraordinarily high. Despite various attempts 
at reform over the years,32 we find it astonishing that it continues to be possible 
for a successful claimant to recover more for damage to reputation than, for 
example, the loss of a limb.33 

 Costs in defamation cases are similarly excessive,34 and out of all proportion to 
the general complexity of the law in this area: a 2008 study by the Programme in 
Comparative Media Law and Policy at the Oxford Centre for Socio-Legal Studies 
found that England and Wales was by far the most expensive European 
jurisdiction in which to conduct defamation proceedings.35 This has been 
exacerbated by the introduction of conditional fee agreements (CFAs) in 
defamation cases. Originally intended to address the lack of legal aid for poorer 
claimants (one of the points we highlighted in our 1990 report), we have seen 
little evidence to suggest that CFAs have increased access to justice in this area. 

                                            
29 (2005) 41 EHRR 22. 
30 [1999] 3 All ER 961. 
31 [2006] UKHL 44. 
32 Section 8(2) of the Courts and Legal Services Act 1990 enables the Court of Appeal to substitute for an 
‗excessive‘ award by a jury ‗such sum as appears to the Court to be proper‘. In Tolstoy Miloslavsky v United 
Kingdom (1995) 20 EHRR 442, the European Court of Human Rights held that the jury‘s award of £1.5 million in 
damages following a defamation claim was a disproportionate interference with the right to freedom of expression 
under article 10 ECHR. 
33 According to two academic defenders of the existing law, ‗the Court of Appeal now exercises considerable 
control over the level of damages, with the effective maximum now just over £200k. Moreover, the award of even 
half that amount is a rare occurrence‘ (Mullis and Scott, ‗Something Rotten in the State of English Libel Law?‘, 
January 2010). In JUSTICE‘s view, however, the fact that libel awards only infrequently exceed £100,000 is 
hardly evidence of either proportionality or restraint. We note, for instance, that the average award for the loss of 
a leg is approximately £70,000 (see Judicial Studies Board, Guidelines for the Assessment of General Damages 
in Personal Injury Cases, 9th ed (Oxford University Press). In the circumstances, we do not think the proposal of 
English PEN and Index of Censorship to impose a cap of damages of £10,000 to be an unreasonable one (see 
Free Speech Is Not For Sale: The impact of English libel law on freedom of expression, 2009 at p8). 
34 See e.g. most recently the judgment of the Court of Appeal in Fiddes v Channel Four Television [2010] EWCA 
Civ 730, endorsing Tugendhat J‘s account of the ‗vast costs in this case‘ as a ‗fair description on our 
understanding of the figures‘ (para 13). At first instance, Tugendhat J accepted in principle that ‗the level of costs 
in libel proceedings could in some cases have a possible chilling effect on freedom of speech‘ (para 40). The 
Court of Appeal, including the Master of the Rolls, unanimously held that this was a ‗perfectly proper‘ factor for the 
judge to have taken into account when deciding whether to hold the trial with a jury (para 42). 
35 Programme in Comparative Media Law and Policy at the Oxford Centre for Socio-Legal Studies, A 
Comparative Study of Costs in Defamation Proceedings across Europe (December 2008, p187. See also Ministry 
of Justice, Report of the Libel Working Group (March 2010), referring to the ‗widespread perception that the costs 
of [defamation] proceedings are prohibitive‘ (para 89). 
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On the contrary, it seems to us that claimants in defamation cases are by-and-
large those same private individuals and organisations who would have been 
able to afford to bring a defamation claim in any event. 

 The reversal of the ordinary burden of proof, which obliges defendants to prove 
that their statements were not defamatory, combined with the high cost of 
defending libel claims and the threat of substantial damages, gives rise to 
enormous pressure upon defendants to settle out of court rather than risk an 
adverse finding. More generally, it gives rise to a potential chilling effect on all 
those who would publish or express critical views that may be taken by others to 
be defamatory. 

 Notwithstanding the establishment of the Reynolds defence of qualified privilege 
for so-called ‗responsible journalism‘, and its further clarification by the House of 
Lords in Jameel v Wall Street Journal, we remain concerned that the scope of 
this defence may be too narrow, and that the lower courts may continue to apply 
it in a conservative manner. 

 Despite the skepticism of some legal figures,36 we have no doubt that forum-
shopping and ‗libel tourism‘ – whereby foreign claimants seek to establish a UK 
readership or audience, however small, in order to bring a defamation claim 
within the jurisdiction of English courts – is a serious problem, particularly for 
NGOs and investigative journalists reporting on matters of public interest outside 
the UK. It is shameful that the threat of a libel action in English courts should be 
used to stifle freedom of expression abroad. Nor is England‘s reputation as a 
‗Mecca for aggrieved people from around the world who want to sue for libel‘ 
anything to be proud of.37 One factor contributing to the growth of libel tourism 
has been the rule in the Duke of Brunswick‘s case from 1849,38 which – in the 
age of the internet and online archives – has greatly multiplied the opportunities 
for foreign claimants to find instances of ‗publication‘ here in the UK. In 
December 2009, we argued for the rule to be abolished on the basis that it 
undermined legal certainty and was impractical given the nature of modern 
media.39 

 
5. While we think there is certainly scope to go further in addressing the problems 
described above, we welcome the Draft Bill as an important first step towards 
rebalancing the law on defamation in favour of greater freedom of expression. 

                                            
36 See e.g. the comments of Lord Hoffmann, ‗Libel Tourism‘, February 2010, at para 28 ‗[T]he complaints about 
libel tourism come entirely from the Americans and are based upon a belief that the whole world should share 
their view about how to strike the balance between freedom of expression and the defence of reputation …. If the 
Ehrenfeld case or the Don King case is the best that the campaigners for a change in our law can do, their case 
seems to me far from overwhelming‘. But see contra, the speech of Lord Steyn, ‗Defamation and Privacy: 
Momentum for substantive and procedural change?‘, 3rd annual Boydell Lecture, 26 May 2010 at p4: ‗Some libel 
specialists question that libel tourism is a significant problem. In my respectful view the concerns of the Lord Chief 
Justice are well-founded. A combination of the multiple publication rule, and the even a small number of internet 
readers of the United Kingdom, has created the risk of a cause of action here, and opened the door to libel 
tourism‘ [emphasis added]. 
37

 ‗Britain, Long a Libel Mecca, Reviews Laws‘ by Sarah Lyall, New York Times, 10 December 2009: ‗England has 
long been a mecca for aggrieved people from around the world who want to sue for libel. Russian oligarchs, 
Saudi businessmen, multinational corporations, American celebrities — all have made their way to London‘s 
courts, where jurisdiction is easy to obtain and libel laws are heavily weighted in favor of complainants‘. 
38

 Duke of Brunswick v Harmer (1849) 14 QB 185. 
39

 JUSTICE response to Defamation and the Internet: The multiple publication rule: consultation paper CP 20/09 
(December 2009). 
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Clause 1: Definition of defamation; a ‗substantial harm‘ test 

 

Q1. Should there be a statutory definition of "defamation"? If so, what should it 

be?  

 
6. Yes. We agree with the definition provided by the Draft Bill. It is well-understood 
that the reverse burden of proof in defamation cases, together with the threat of 
substantial damages and costs, produces tremendous pressure on defendants to 
settle an otherwise meritorious case for fear of an adverse ruling. As Lord Steyn, a 
former law lord and former chair of JUSTICE, noted recently:40 

It is (I believe) a fact that very often that British newspapers, when sued 
in libel, give up and settle when one would not expect them to do so. 
The reasons for this state of affairs are to be found in centuries old strict 
liability in defamation law. Libel law is tilted against the media. 

 
7. We have no doubt that this state of affairs constitutes an undue interference with 
freedom of expression in the UK. Consequently, we believe a requirement on 
claimants to show that publication of a statement has or is likely to cause substantial 
harm is a sensible and proportionate way of limiting the number of libel claims that 
may be brought by wealthy or CFA-aided claimants for weak or even frivolous 
reasons.41 

Q2. What are your views on the clarity and potential impact of the "substantial 

harm" test, including its relationship to other elements of the current law such 

as the presumption of damage in libel claims? 

 
8. We are aware of some debate as to whether that the phrase ‗substantial harm‘ 
adequately captures the purpose of the clause, which is to remove the scope of trivial 
and unfounded actions succeeding, and that some have suggested ‗significant harm‘ 
as an alternative. To our mind, we cannot see a sensible distinction in the 
circumstances between ‗substantial‘ and ‗significant‘, nor do we think anything would 
be gained by adjoining the two terms (i.e. ‗significant and substantial‘). On the 
contrary, we think would be likely to only lead to further confusion. While we 
understand the concern behind those proposals, we are satisfied that the threshold of 
a ‗substantial‘ test is sufficient. 

9. We also note that clause 11 of Lord Lester‘s Private Members Bill required 
companies to show ‗substantial financial loss‘. We prefer the view that companies 
should not be able to sue in defamation at all for reasons set out at greater length 
below. Nonetheless, if companies are to be permitted to bring actions for defamation, 
we agree that the threshold proposed by Lord Lester is the correct one. 

                                            
40 See n36 above, p 3. 
41 See e.g. Khader v Aziz and others [2010] EWCA Civ 716 at para 32 per May P: ‗The appellant's claim on the 
first publication is at best fraught with difficulties. But even if it were to succeed at trial, it would not be worth the 
candle. She would at best recover minimal damages at huge expense to the parties and of court time. This would 
be so, even if she and those representing her were to adopt for the future a hitherto elusive economical approach 
to the amount of paper and time which the case might need. As things are, the parties' expenditure must vastly 
exceed the minimal amount of damages which the appellant might recover even if she were to succeed in 
overcoming all the obstacles in the path of such success. The judge was correct to conclude that this claim is 
disproportionate and that it should be struck out as an abuse‘. 
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Clause 2: Responsible publication in the public interest 

 

Q3. Will the responsible publication defence overcome the concerns 

associated with the existing Reynolds defence? If not, what changes should be 

made?  

 
10. Yes, we believe that a statutory defence of responsible publication would 
represent an improvement over the existing common law defence. Indeed, having 
first called for the establishment of such a defence more than forty five years ago, 
JUSTICE finds it deeply unfortunate that it should have taken so long to be 
recognised by the courts. We share the view expressed by Lord Steyn, previously 
chair of JUSTICE, in May this year:42 

 
Optimism about the practical utility of Reynolds privilege unfortunately 
proved misplaced. The great majority of Reynolds defences failed at 
first instance. The decision in Reynolds was criticised by the New 
Zealand Court of Appeal in Lange v Atkinson and Australian 
Consolidated NZ Limited [2003] 4 LRC 596, a case involving again a 
suit in defamation by a public figure. It held that the Reynolds decision 
altered the law of qualified privilege in a way which added to the 
uncertainty and chilling effect of the existing law of defamation …. As a 
matter of precedent, Jameel did not amount to the much-needed critical 
re-examination of Reynolds. Unfortunately as matters stand, the 
Reynolds privilege will continue to complicate the task of journalists and 
editors who wish to explore matters of public interest and it will continue 
to erode freedom of expression. 

 
11. It is, of course, inevitable with any new legislation that there will be some 
additional litigation to in order to settle the meaning of particular provisions. However, 
we do not regard this as a serious objection to the desirability of putting an improved 
public interest test in statutory form. In our view, the importance of rebalancing the 
substantive law outweighs the problem of increased litigation in the short- or medium-
term. 

12. However, we are concerned that the public interest test as currently worded in 
clause 2 is too narrow. We therefore recommend the following changes: 

(i) First, we would caution against treating the concept of responsibility in 
clauses 2(1)(b) and 2(2) in a restrictive manner, and that the criteria in clause 
2(2) should be regarded as merely illustrative rather than exhaustive. Not all 
of the criteria will be relevant in every case. And, as Lord Bingham said of the 
factors listed by Lord Nicholls in Reynolds:43 

He [Lord Nicholls] intended these as pointers which might be more or 
less indicative, depending on the circumstances of a particular case, 

                                            
42 Lord Steyn, 3rd annual Boydell lecture, n36 above, pp5-8. 
43

 Jameel, n31 above, para 33. See also Lord Hoffman at para 56: ‗Lord Nicholl‘s well-known non-exhaustive list 
of ten matters … are not tests which the publication has to pass. In the hands of a judge hostile to the spirit of 
Reynolds they can become ten hurdles at any of which the defence can fail. That is how Eady J treated them‘. 
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and not, I feel sure, as a series of hurdles to be negotiated by a 
publisher before he could successfully rely on qualified privilege. 

 
(ii) Secondly, we think it is crucial that the availability of the public interest 

defence should not be limited to professional journalists. The importance of a 
free press lies in its contribution to the free and open exchange of 
information, ideas and opinions. In JUSTICE‘s view, this is not an activity that 
depends on being an accredited member of some particular profession, or 
having a contract of employment with a media organisation. Accordingly, we 
take the view expressed by Lord Hoffmann in Jameel that the defence of 
public interest should be ‗available to anyone who publishes material of 
public interest in any medium‘,44 whether they be a reporter for an 
international news channel, an NGO or an unpaid blogger. Given the 
increasing importance of the internet as a source for news and reportage, we 
think it would be impractical to limit the scope of the defence to paid 
journalists only. This also reinforces our earlier point about the concept of 
‗responsible journalism‘ being applied in as broad and as flexible a manner 
as possible. The resources available to undertake fact-checking and the like 
will obviously differ depending on whether the defendant is a major 
newspaper, for instance, or someone who blogs on the internet in their spare 
time. It would be unjust to require the latter to meet the standards that can 
reasonably be expected of the former. To this end, we consider that one of 
the criteria in clause 2(2) should be ‗the resources available to the 
defendant‘. 

(iii) Thirdly, although prior notification is given as a factor in ground (e) (‗whether 
the defendant sought the claimants views on the statement before publishing 
it‘), the public interest grounds against prior notification are not as clearly set 
out. Ground (g) refers to the timing of the publication and ‗whether there was 
any reason to think it was in the public interest for the statement to be 
published urgently‘, but this appears to presuppose that the only reason for 
non-notification might be urgency. An equally strong public interest ground 
for not providing prior notification would be the concern that a well-financed 
claimant might seek use article 8 grounds to bar publication, rather than bring 
an action in defamation. The importance of source protection is another 
strong public interest ground for non-notification that is not given weight 
among the criteria. A statutory public interest defence should not assume that 
non-notification amounts to irresponsible journalism. 

(iv) Fourthly, given the importance of the public interest defence, we believe that, 
where a defendant raises a defence of responsible publication, there should 
be a rebuttable presumption that the defendant has acted responsibly unless 
the claimant can demonstrate the contrary to the civil standard of proof. At 
the very least, it should be for the claimant to show that the subject matter of 
the statement (clause 2(2)(e) was not in the public interest rather than for the 
defendant to show that it was. 

                                            
44

 Ibid, para 54. 
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Q4. Should the meaning of ‗public interest‘ be defined or clarified in any way, 

particularly in view of the broader meaning of this term in relation to the 

existing fair/honest opinion defence? 

  
13. We favours as broad a definition of ‗public interest‘ as possible and believe that 
any attempt to define it in statute would run the risk of inadvertently reducing its 
breadth. Although we acknowledge there is a risk in leaving the definition to the 
courts, in the long run we think this is likely to deliver greater breadth and flexibility 
than a flawed statutory definition that would be much more difficult for the courts to 
put right. If, over time, it emerged that the courts were defining public interest in too 
narrow a fashion, it would be open to Parliament to legislate to correct this. 

14. One way to help promote a broad approach would be to put the burden of proof 
on the claimant to show that the subject matter of the statement (clause 2(2)(e) was 
not in the public interest, rather than oblige the defendant to prove that it was. 
Although this would not directly affect the breadth of the definition, it would have the 
practical effect of limiting the opportunities given to a court to adopt a narrower 
construction. 

Clause 3: Truth 

 

Q5. What are your views on the proposed changes to the defence of 

justification? In particular, would it be appropriate to reverse the burden of 

proof in relation to individuals or companies?  

 
15. We believe that replacing the existing common law defence with a statutory 
defence provides a good opportunity to improve the law on this issue. Although we 
would favour reversing the burden of proof in the case of both individuals and 
companies, we recognise that this is unlikely to be accepted by Parliament at this 
time. 

16. More specifically, we welcome the provision in subclauses 3(2) and (3) making 
clear that the defence of truth does not fail where there is more than one distinct 
imputation and, having regard to an imputations which has been shown to be 
substantially true, those which are not shown to be substantially true do not 
materially injure the claimant‘s reputation. However, we believe the Bill should go 
further and incorporate a defence as outlined in clause 5(3) of Lord Lester‘s Private 
Members Bill, i.e. that the defence of truth also does not fail in circumstances where 
a particular meaning alleged by the claimant has not been shown to be substantially 
true, but there is no material injury to the claimant‘s reputation having regard to the 
truth of what the defendant has shown to be substantially true. 

Clause 4: Honest opinion 

 

Q6. What are your views on the proposed changes to the existing defence of 

honest comment? Should the scope of the defence be broadened? Is its 

relationship to the responsible publication defence both clear and appropriate?  
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17. We agree that the existing defence should be renamed and the scope of the 
defence broadened. On the first point, as the Court of Appeal noted in British 
Chiropractic Association v Singh, the term ‗fair comment‘ is misleading: 45  

In an area of law concerned with sometimes conflicting issues of great 
sensitivity involving both the protection of good reputation and the 
maintenance of the principles of free expression, it is somewhat 
alarming to read in the standard textbook on the Law of Libel and 
Slander (Gatley, 11th edition) in relation to the defence of fair comment, 
which is said to be a ‗bulwark of free speech‘, that ‗…the law here is 
dogged by misleading terminology… 'Comment' or 'honest comment' or 
'honest opinion' would be a better name, but the traditional terminology 
is so well established in England that it is adhered to here‘. 
  
We question why this should be so. The law of defamation surely 
requires that language should not be used which obscures the true 
import of a defence to an action for damages. Recent legislation in a 
number of common law jurisdictions - New Zealand, Australia, and the 
Republic of Ireland - now describes the defence of fair comment as 
‗honest opinion‘. It is not open to us to alter or add to or indeed for that 
matter reduce the essential elements of this defence, but to describe 
the defence for what it is would lend greater emphasis to its importance 
as an essential ingredient of the right to free expression. Fair comment 
may have come to ‗decay with … imprecision‘. 'Honest opinion' better 
reflects the realities.  

 

Although the proposed defence is based on the common law defence, we welcome 

this codification on the grounds that it is likely to promote greater certainty. To some 

extent, as the Court of Appeal‘s judgment in Singh shows, the fault of the existing law 

lies not so much in the legal principles themselves but in how they have been applied 

by the courts. In Singh‘s case, the judge at first instance had concluded that the 

defendant‘s expression of opinion (that various treatments offered by members of the 

Chiropractic Association were bogus) was to be treated as a factual claim (i.e. 

members of the Association offered the treatments knowing that they were bogus). 

Accordingly, although the defendant had only alleged foolishness, he was required to 

prove deceit. As the Court of Appeal held, the court below was mistaken:46 

the material words, however one represents or paraphrases their 
meaning, are in our judgment expressions of opinion. The opinion may 
be mistaken, but to allow the party which has been denounced on the 
basis of it to compel its author to prove in court what he has asserted by 
way of argument is to invite the court to become an Orwellian ministry 
of truth. Milton, recalling in the Areopagitica his visit to Italy in 1638-9, 
wrote:  

 
‗I have sat among their learned men, for that honour I had, and 
been counted happy to be born in such a place of philosophic 

                                            
45

 [2010] EWCA Civ 350, paras 35-36. Emphasis added. 
46

 Ibid, para 23. 
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freedom, as they supposed England was, while themselves did 
nothing but bemoan the servile condition into which learning 
among them was brought; …. that nothing had been there 
written now these many years but flattery and fustian. There it 
was that I found and visited the famous Galileo, grown old a 
prisoner of the Inquisition, for thinking in astronomy otherwise 
than the Franciscan and Dominican licensers thought.‘ 
 

That is a pass to which we ought not to come again. 

Although the courts ultimately arrived at the correct result, we note that the defendant 

was put to costs of approximately £200,000 in defending the claim.47 The Singh case 

is as good an illustration as any of the propensity of many libel claimants to use the 

English law of defamation as a means to silence unwelcome comment. In the 

circumstances, while we welcome the codification set out in clause 3, we believe that 

there is a principled case for going further and establishing a broader defence of 

honest opinion, to make clear to the courts that robust expressions of opinion should 

not readily be construed as factual claims. As between the term ‗honest opinion‘ or 

‗honest comment‘ (as suggested by Lords Phillips and Lord Nicholls), we have no 

strong view and believe either would be satisfactory. 

 
18. As far as broadening the defence is concerned, we believe that condition 2 in 
clause 4(3) should be removed. We can see no good reason why the freedom to 
express one‘s opinions, honestly held, should be constrained by a requirement to 
demonstrate that the opinion relates to a matter of public interest. We note that Lord 
Phillips in Spiller v Joseph also doubted the need for this requirement.48 If, as the 
Ministry of Justice has suggested, the issue is rarely raised in any event, this seems 
only to strengthen the case for removing it entirely. Any article 8 concerns are 
properly the subject of the law governing privacy, not defamation. 

19. More generally, as between an objective test and a subjective one, we favour the 
subjective approach under section 10 of the Defamation Act 1992 (New Zealand) as 
highlighted by Lord Phillips in Spiller.49 

Clause 5: Privilege 

 

Q7. Are the proposals to extend the defences of absolute and qualified 

privilege appropriate and sufficient? 

  

20. In JUSTICE‘s view, the proposals are both appropriate and sufficient. Among 
other things, we hope they will reduce the threat of needless litigation brought in 
respect of information that is already in the public domain, or at least should be. 

                                            
47

 See e.g. The Times, ‗Science writer Simon Singh wins bitter libel battle‘, 16 April 2010. 
48

 [2010] UKSC 53 at para 113. 
49

 Para 112. 
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21. The defence of absolute privilege is particularly important in light of the October 
2009 injunction obtained on behalf of Trafigura against the Guardian which, 
astonishingly, purported to restrict the Guardian from reporting, among other things, 
a question in Parliament asked by Paul Farrelly MP. As Trafigura‘s solicitors 
subsequently told a parliamentary committee:50 

[O]n the wording of the Order as it then stood, it was clear to us that, absent a 

variation of its terms, it would amount to a breach and therefore a contempt for 

the Guardian to publish, as it proposed, information about Mr Farrelly's 

parliamentary question, referring to the existence of the injunction. 

The Lord Chief Justice subsequently said:51 

I am speaking entirely personally but I should need some very powerful 

persuasion indeed - and that, I suppose, is close to saying I simply cannot 

envisage - that it would be constitutionally possible, or proper, for a court to 

make an order which might prevent or hinder or limit discussion of any topic in 

Parliament. Or that any judge would intentionally formulate an injunction which 

would purport to have that effect. 

We agree with the view expressed by the House of Commons Committee on Culture 

Media and Sport that the ‗free and fair reporting of proceedings in Parliament is a 

cornerstone of a democracy‘.52 We also note the recommendations of the committee 

chaired by Lord Neuberger on the use of super-injunctions, in particular those in Part 

Six of its report which indicated that Parliament may wish to use the Defamation Bill 

to clarify the scope of the privilege:53 

It … appears to be an open question whether, and to what extent, the 
common law protects media reporting of Parliamentary proceedings 
where such reporting appears to breach the terms of a court order and 
is not covered by the protection provided by the 1840 Act. What is clear 
is that unfettered reporting of Parliamentary proceedings (in apparent 
breach of court orders) has not been established as a clear right.  
 

In light of this, we recommend the draft Bill should make clear on its face the 

absolute right of any person to publish an accurate report of parliamentary 

proceedings without fear of either prosecution or suit. The draft Bill should also adopt 

the provision contained in clause 7(2) of Lord Lester‘s Private Members Bill, which 

would require the court to stay any proceedings where the defendant is able to show 

that they would ‗prevent or postpone‘ the reporting of parliamentary proceedings. 

                                            
50

 House of Commons Committee on Culture, Media and Sport, Press Standards, Privacy and Libel (HC 532: 
February 2010), para 99. 
51

 Statement of the Lord Chief Justice, 20 October 2009. 
52

 Note 50 above, para 101. 
53

 Report of the Committee on Superinjunctions: Superinjunctions, Anonymised Injunctions and Open Justice 
(May 2011), para 6.33. 
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Q8. Is there a case for reforming the Parliamentary Papers Act 1840 and other 

aspects of Parliamentary privilege within the draft Bill (in the light of recent 

coverage of super-injunctions); or should this be addressed by the 

(forthcoming) draft Parliamentary Privilege Bill? 

22. The matter needs to be addressed as a matter of urgency. We recognise that the 
issue goes more broadly than just injunctions in defamation cases and therefore 
there is value in addressing it comprehensively in a draft Parliamentary Privilege Bill. 
Nonetheless, if the Defamation Bill is introduced into Parliament while the Privilege 
Bill remains in draft form, it would be irresponsible for Parliament not to address the 
issue. 

Clause 6: Single publication rule 

 

Q9. Do you agree with replacing the multiple publication rule with a single 

publication rule, including the ‗materially different‘ test? Will the proposals 

adequately protect persons who are (allegedly) defamed by material that 

remains accessible to the public after the one-year limitation period has 

expired?  

23. We strongly support the introduction of a single publication rule, but not the 
‗materially different‘ test in clause 10(3). 

24. In our response to the Ministry of Justice consultation on the multiple publication 
rule last December,54 we argued for the rule in the Duke of Brunswick‘s case55 to be 
abolished on the basis that it undermined legal certainty and was impractical given 
the nature of modern media. We therefore strongly support the introduction of a 
single publication rule, providing that the first occasion on which material becomes 
publicly available shall be treated as the date of publication for all purposes. 

25. However, we oppose the ‗materially different‘ exception contained in clause 
10(3). In our view, such a provision is likely to dramatically undermine the benefit of 
the single publication rule. In particular, an enormous amount of material that has 
been in the public domain for many years is currently being transferred into electronic 
format and made available on the internet (e.g. newspaper archives, scholarly 
journals, etc). The effect of clause 10(3), however, is likely to be that this would count 
as fresh publication, which would oblige those making archival material available to 
scrutinise all republished material for potentially defamatory content. It is obvious that 
such an exercise would be enormously time-consuming and, in many cases, 
prohibitively expensive. Given the compelling public interest in making archival 
material as widely available as possible, we recommend that clause 10(3) should be 
removed from the Bill. The court would still be free to exercise its discretion under 
s32A of the Limitation Act 1980 in exceptional cases. 

Clause 7: Jurisdiction – ‗libel tourism‘ 

 

                                            
54

 JUSTICE response to Defamation and the Internet: The multiple publication rule: consultation paper CP 20/09 
(December 2009). 
55

 See n38 above. 
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Q10. Is ‗Libel tourism‘ a problem that needs to be addressed by the draft Bill? If 

so, does the draft Bill provide an effective solution? Is there a preferable 

approach?   

26. Yes. We believe phenomenon of libel tourism is a significant problem, 
notwithstanding that a relatively small number of cases reach court. We note, for 
example, the difficulties highlighted in the recent report by Lord Neuberger‘s 
committee in estimating the number of superinjunctions that have been made:56 

 
The current absence of any data renders it impossible to verify whether 
and to what extent super-injunctions and anonymised injunctions are 
being granted by the courts. Equally, it renders it impossible to verify 
whether claims of the existence of as many as 200 – 300 such orders 
refer to super-injunctions, anonymised injunctions, a combination of the 
two, is based on double counting orders made first at a without-notice 
hearing and then continued at a with-notice notice hearing, or is simply 
an exaggeration. 

 

If the head of the civil justice system in England and Wales is unable to state with 

any confidence exactly how many superinjunctions or anonymised injunctions have 

been issued by the courts in any given year, then we hardly find it surprising that the 

extent of libel tourism in the sense of actions being threatened should be significantly 

underestimated. 

27. In our view, restricting the ability of foreign claimants to bring an action for 
defamation in England and Wales would be an entirely proportionate restriction on 
the right of access to a court, given the need to safeguard freedom of expression 
both here and abroad. We recognise that the draft clause is limited to non-EU 
defendants, and that this is due to the requirements of the Brussels I Regulation. The 
limitations of this measure mean that it becomes all the more important to rebalance 
other aspects of the law on defamation to ensure that the courts are not used stifle 
freedom of expression, wherever the parties are domiciled. 

Clause 8: Jury trial 

 

Q11. Do you agree that the existing presumption in favour of trial by jury 

should be removed? Should there be statutory (or other) factors to determine 

when a jury trial is appropriate?   

28. Yes. We favour reversing the long-standing statutory presumption that actions in 
defamation will be heard by a jury. Although we believe that juries are an important 
constitutional safeguard against unfairness and injustice, we agree that the generally 
high cost of defamation proceedings means that ending the presumption in favour of 
jury trial is a reasonable step.57 
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 See n53 above, paras 4.4-4.5.  
57

 See e.g. the recent Court of Appeal judgment in Fiddes v Channel Four Television [2010] EWCA Civ 730, the 
Court upheld the trial judge‘s ruling that it was appropriate to hear the case without a jury in light of the ‗vast costs‘ 
that had already been incurred. 
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29. However, the constitutional importance of the right to trial by jury means that a 
defendant should not be deprived of his right to elect trial by jury if he believes it 
necessary. This will be particularly important in circumstances where the defendant 
(i) has the burden of proving his case and (ii) believes that the meaning of his 
statement is better assessed by a jury of his peers than by a trial judge. It seems to 
us that the primary argument against retaining trial by jury is the concern that it will 
add significantly to costs, but that this is typically a concern for defendants rather 
than claimants.58 We think ending the presumption against jury trial but retaining a 
defendant‘s right of election strikes the appropriate balance between these 
competing interests. 

Consultation issues 

 

Q12. Does the current law provide adequate protection for internet service 

providers (ISPs), online forums, blogs and other forms of electronic media?  

30. No. In our view, the internet is fast-becoming the dominant medium, both in the 
UK and globally, for the free expression of ideas and information. In these 
circumstances, it is vital that the law should give much greater protection to the 
various intermediaries such as ISPs, search engines and discussion boards who 
facilitate this expression. 

 
31. In particular, the present model of ‗notice and take-down‘, which enables 
claimants to secure the removal of any offending material simply by giving notice to 
an intermediary rather than to the primary publisher, is hopelessly unbalanced and a 
serious threat to freedom of expression. Intermediaries, who lack the necessary 
resources to review the offending material, will sensibly comply rather than risk being 
held liable. Meanwhile, the primary publisher‘s freedom of expression is curtailed 
without any judicial determination of the merits of his or her case. In this context, we 
agree with and support the proposals for a ‗court-based liability gateway‘ put forward 
by the Libel Reform Campaign in its written evidence to the Committee. 

Q13. What are your views on the proposals that aim to support early-resolution 

of defamation proceedings? Do you favour any specific types of formal court-

based powers, informal resolution procedures or the creation of a libel 

tribunal?  

32. Yes, we strongly support such measures as a means of reducing costs and, 
thereby, lessening the potential chilling effect of actions in defamation. 

Q14. Is there a problem with inequality of arms between particular types of 

claimant and defendant in defamation proceedings? Should specific 

restrictions be introduced for corporate libel claimants? 

33. Yes. We agree with the Libel Reform Campaign that non-natural persons do not 
have psychological integrity and are therefore incapable of suffering harm to their 
reputations in the manner of natural persons. Whatever public benefits may be 
derived from granting legal personality to non-natural persons, they must never be 
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 It is also relevant that defendants, unlike claimants, have no choice in the matter of whether they will be sued 
for defamation. In this sense, an asymmetry in the entitlement to trial by jury as between claimants and 
defendants is justified. 
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allowed to take precedence over the public good of free expression as enjoyed by 
natural persons. We therefore agree with the Campaign‘s recommendation that 
corporate bodies suing in libel should have to show (i) actual or likely financial harm 
and (ii) malice. As has been noted, corporate bodies have alternative means to 
protect their reputation, including the tort of malicious falsehood, copyright and 
trademark protections, not to mention the wealth of regulation of advertising and 
marketing generally that restricts what business competitors may say about one 
another (see e.g. the Business Protection from Misleading Marketing Regulations 
2008). 

June 2011 
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This response has been prepared with the assistance of the Law Society Defamation 

Law Reference Group, which is made up of senior claimant and defendant lawyers 

as well as media lawyers. 

The response represents the views of the Law Society, although care has been taken 

to ensure that the views of all parties have been considered and represented below. 

We warmly welcome the process of extended pre-legislative work and scrutiny being 

conducted on defamation law reform, and the proactive willingness of the Ministry of 

Justice in engaging with all interested stakeholders in this matter. We would further 

welcome the opportunity to give oral evidence to the Committee. 

As a general point, it is clear that reducing costs produces the best public policy 

result for all parties, allowing claimants to pursue meritorious claims uninhibited by 

the potential expense, and defendants to protect their right freedom of speech by 

making decision on the merits of their case, rather than on what they can afford. 

Proposals to change the substantive law of defamation should be considered in the 

context that the outcomes the law produces are likely to be altered (for the better) 

simply by reducing costs. 

Clause 1: definition of defamation; a "substantial harm" test 

 Should there be a statutory definition of "defamation"? If so, what should it be?  

We consider the likely costs of such a proposal outweigh the potential benefits. 

There are strong arguments both for and against statutory definitions or codifications 

of the various aspects of defamation law - the balance of which must be assessed 

according to the element in question. In the case of defamation, where the law 

prescribes the delicate balance between the right to free speech and to protect 

reputation, clarity and ‗centralisation‘ of the law through codification can greatly 

increase its accessibility to lay persons who may wish to publish in the public domain 

– which can include academics, charities, local media, local authorities, NGOs, police 

forces etc. 

Conversely, introducing statutory definitions or codification where an extensive body 

of case law already exists can lead to greater uncertainty, even where Parliament‘s 

intention is purely to codify the existing law; until costly satellite litigation has resolved 

the extent of a statutory provision in a given context, legal advice to clients is 

accordingly cautious, and clients may be dissuaded from pursuing their cases on the 

basis of uncertain law, rather than the merits of their case. Presently, relatively few 

defamation cases go to trial at all, with very few reaching the Supreme Court; it could 

therefore be some time before case law on any new or simply codified provisions is 

established. 
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On balance, the Society considers that a working definition of defamation is already 

well understood by the public, and not a focus of uncertainty or confusion that makes 

the law less accessible to lay persons; a statutory definition is not therefore strongly 

desirable on these grounds. 

The creation of a statutory definition would however be likely to open a further front of 

argument between claimants and defendants in determining whether a statement 

meets the definition, and therefore carries a strong likelihood of increasing pre-action 

costs for claimants. This in turn could dissuade meritorious claimants from bringing 

claims on the basis of cost, and inhibit early settlement by defendants of meritorious 

claims on the basis that they cannot afford not to defend the claims (for example, 

pre-action costs being so great that a defendant risks insolvency if they seek to 

settle). 

 What are your views on the clarity and potential impact of the "substantial harm" 
test, including its relationship to other elements of the current law such as the 
presumption of damage in libel claims? 

The Law Society is greatly concerned that introducing a test of ‗substantial harm‘ 

would be too onerous to discharge, create great legal uncertainty, and would go well 

beyond the legitimate public policy objective of establishing a minimum threshold to 

prevent trivial claims proceeding. As presently drafted, the test would be likely to 

substantially increase pre-litigation costs with implications for access to justice, 

freedom of speech and early settlement. 

It is unclear how a claimant would discharge the burden of showing substantial harm. 

Some methods for determining loss, such as canvassing opinions, could be 

counterproductive in the sense that they would draw wider attention to the libel in 

question, which would have a further (and it would seem, unjustifiable) chilling effect 

on claimants considering action. For claimants with a notable public profile, the costs 

of conducting such pre-litigation work could be enormous, whereas the lack of 

relevant resources or methods would act as a bar to justice for less wealthy 

claimants. 

The quality of the harm would be difficult for claimants (in assessing the merits of 

their case) and the courts to determine. The number of people exposed to the 

defamatory statement and their relationship to the defamed may hold different 

significance depending on the case – for example, a defamatory statement about a 

GP made to their patients would cause a different quality of reputational harm to the 

same statement made to a greater number of people who would never have cause to 

use the GP‘s services. Claimants may find it difficult to obtain evidence, particularly in 

circumstances where they do not want to have to produce evidence from friends, 

family, clients or colleagues.  This would only be likely to exacerbate the damage 

done by the original publication. 
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The section of the test concerning whether a statement is ―likely to cause‖ harm is 

also unclear. It could refer either to impending publication of the statement or to the 

fact a statement has a general tendency to cause harm, even if it cannot be 

definitively established. If the latter is the intended effect of the provision, then this 

may serve to lower the bar slightly, but concerns over the evidential practicalities of 

establishing what harm is and whether it has occurred still apply. 

There is considerable scope here for argument and for costs to be increased, and it 

should be noted that the proposal would add significantly to costs at the pre-litigation 

stage, which as noted above, could dissuade meritorious claimants from bringing 

claims on the basis of cost, and inhibit early settlement. 

Our understanding is that at the time of drafting the Bill, the Ministry of Justice 

considered the test to simply codify existing case law delineating the threshold of 

seriousness requirement. From both a claimant and defendant perspective, we 

consider the clause to go well beyond the existing de minimis threshold and therefore 

the purpose of excluding trivial claims, while creating the considerable uncertainties 

and consequent costs outlined above. 

As a matter of principle, we recognise the merit of a ‗threshold of seriousness‘ test, 

the legitimate purpose of which should be to exclude cases too trivial to proceed. In 

practical terms, the aim of the test should be to reduce costs for all parties by 

stopping claims which do not meet the threshold at an early stage. 

Ideally, such a test should be to enable the court (at the request of a party) to strike 

out trivial claims at an early stage (for example brought by vexatious litigants), 

without the disproportionately high bar or uncertainty that the proposed formulation 

would entail. 

With the qualification that we consider the proposed test of the words ‗substantial 

harm‘ unworkable in its present form for the reasons set out above, we suggest that a 

test designed to quickly remove trivial claims would function best as a defence or 

‗striking out‘ procedure, as proposed in Lord Lester‘s Bill. As a matter of practicality, 

defendants are more likely to be in possession of evidence showing the extent of 

harm, for example in terms of circulation figures, web page hits and so on. Placing 

the onus on the claimant to show harm, who may well not have access to such 

evidence, raises the bar even further in practice and could obstruct meritorious 

claims. 

Placing the choice of whether to raise the issue of triviality upon the defendant (as is 

the case now) would prevent the front-loading of costs before the pre-action letter, 

and avoid the cost of argument over triviality in cases where it was manifestly 

inapplicable, as defendants would not seek to use it (making the generous 

assumption that a workable threshold test was in place). We have not however 
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encountered a formulation of a threshold test that might adequately avoid these 

pitfalls, most notably the creation of considerable legal uncertainty. 

Clause 2: Responsible publication in the public interest 

 Will the responsible publication defence overcome the concerns associated with 
the existing Reynolds defence? If not, what changes should be made? 

The broadening of the defence from ‗responsible journalism‘ to ‗responsible 

publication‘ will be welcomed by the types of organisation that we have referred to 

above who are not journalists or professional publishers but often publish material to 

the world at large (particularly on their websites) as part of their day-to-day activities. 

We consider sub-clauses 2(1) and 2(2) to be largely a codification of the existing 

Reynolds defence. We are unsure that they necessarily clarify the law and thus 

increase legal certainty (as the non-exhaustive provisions under 2(2) remain broad 

and subject to the facts of the case), but on balance would support these provisions 

on the basis that they may increase accessibility of the law to lay persons (as 

indicated in our answer on a definition of defamation above), without notably 

increasing uncertainty or costs. Our understanding is that the omission of repealing 

the existing common law defence is a mistake of drafting, and we would consider 

such repeal necessary if the statutory defence were to be introduced. 

We consider that the Bill provides an opportunity for Parliament to recognise the 

existence of this defence, largely created by the courts during the intervening fifteen 

year period since the previous Defamation Act 1996. 

We note the view that codification may decrease the flexibility that the defence 

currently retains by virtue of being a product of case law, and that codification could 

also give rise to both legal uncertainty and satellite litigation regarding the extent of 

Parliament‘s intentions in precisely codifying case law or otherwise. We consider the 

risk of the latter to be relatively low in relation to the formulation proposed in the Bill, 

and consider these potential problems to be outweighed by the public interest benefit 

of increasing accessibility to the law. Any guidance, explanatory notes or statements 

by ministers issued with the final Bill could seek to clarify where Parliament's 

intention would be to purely codify existing common law - while not binding on the 

courts, such statements would hold weight and may go some way towards providing 

greater certainty on the scope of the new provisions in relation to the old. 

We also note an alternative proposal supported by media representatives that seeks 

to address the concern that codification would not have the effect of improving the 

practical utility of the defence, which currently has a high incidence of failing at first 

instance.  The complexity of the defence and the number of factors to be taken into 

consideration (which are in fact unlimited) can also be a concern for those who 

provide pre-publication advice to the media.  Under this proposal, a similar statutory 
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device to that used in section 32(1) of the Data Protection Act 1998 would be 

employed, whereby a publisher would have a defence if they could show that they 

reasonably believed, having regard in particular to the special importance of the 

public interest in freedom of expression, that the statement was published for the 

purposes of or otherwise in connection with, the discussion of a matter of public 

interest.  ‗Reasonable belief‘ would be assessed by the court considering all the 

circumstances of the case, and using a number of factors in a similar form to those 

under clause 2(2). We ultimately do not endorse this approach, as we believe the 

threshold for a test that permits a defence where the defamatory allegation is in fact 

untrue should correspondingly be high, and we remain unconvinced that the 

'reasonable belief' test would achieve this. 

With respect to reportage, we consider that clause 2(3) is considerably wider than the 

existing law.  Encapsulating the common law on reportage is extremely difficult. As a 

minimum, the proposal would need to be amended to introduce a requirement that 

each side of the dispute is given.  It is also possible that this provision would be best 

contained within the substantive responsible publication test rather than as a 

separate defence (i.e. under clause 2(2) as a matter to which the court could have 

regard when considering whether publication was responsible).  There is, in our view, 

also an argument that the reportage defence should only apply where the underlying 

dispute is itself a matter of public interest. 

 Should the meaning of “public interest” be defined or clarified in any way, 
particularly in view of the broader meaning of this term in relation to the existing 
fair/honest opinion defence?   

No. We agree that the courts already have considerable experience of delineating 

the terms of the public interest, and that this is a well understood legal concept with a 

substantial body of relevant case law. 

Clause 3: Truth 

 What are your views on the proposed changes to the defence of justification? In 
particular, would it be appropriate to reverse the burden of proof in relation to 
individuals or companies?  

We take the view that clause 3 of the Bill is also largely a codification, and applying 

the same arguments as with clause 2 above, support its inclusion. 

We agree with the consultation paper that proving a negative is always difficult, and 

that it would be unduly onerous on any claimant to require them to prove the 

falsehood of the allegations. There are cases where proving a claimant innocent of 

the charge levied against them would be virtually impossible. Such a change would 

also carry the strong likelihood of lower journalistic standards in certain sections of 

the media; where currently before publishing a story, publishers‘ lawyers typically ask 

the journalists how it can be proved.  Under a reversed burden of proof, the lawyers 
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would instead ask whether the claimant would be able to prove the allegation was 

false. 

We would not support a distinction in the law between individuals and companies, as 

per our comments on corporate libel claimants below. 

Clause 4: Honest opinion 

 What are your views on the proposed changes to the existing defence of honest 
comment? Should the scope of the defence be broadened? Is its relationship to 
the responsible publication defence both clear and appropriate? 

Clause 4 does not purely codify the existing common law 'honest comment' defence, 

but alters the requirement of what the comment has to have been based on for the 

defence to succeed. We would tentatively support the clause subject to the 

modifications discussed below. 

At present a defendant must demonstrate that he was aware, or had been aware, of 

the facts on which his comment was based at the time of making the defamatory 

statement. To rely on the defence the defendant must have actually known of the 

facts in question. It is not necessary that they should all have been in the forefront of 

his mind, and the defence is not defeated if he had forgotten them, since they may 

have contributed to the formation of the opinion. 

The Act removes any requirement to either set out the nature of the factual basis for 

the comment or even to alert the person receiving the statement to where they might 

find such a material; it merely requires that the opinion could have been held by an 

honest person on the basis of a fact that existed at the time of publication. These 

changes are likely to be welcomed by defendants, but we consider that there should 

be some minimal onus on defendants to identify at least the subject matter of the 

opinion and the context in which it arises. 

The question of whether the defence should require the defendant to have had 

knowledge of the facts on which the opinion was based at the time of publication 

depends on what the public policy objective of the defence is deemed to be. 

If the purpose of the defence is to protect opinions held honestly at the time of 

publication, then knowledge of the facts at that time would be a necessary 

requirement. In this sense, the terminology of the defence as proposed is misleading, 

as the clause does not protect only honest opinions, but all opinions that could have 

been honestly held on facts that existed at the time of publication. Claimants are 

particularly concerned that under the proposals, well resourced media defendants 

could run a fact-gathering exercises all the way up to trial in order to try and justify 

the opinion which was not ‗honestly‘ held (in the sense of based on known facts at 

the time of publication). 
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However, requiring knowledge of facts at the time of publication introduces the 

counterintuitive potential for different liability to attach to identical statements made 

by different persons. For example, if Person A knew about reports of the poor quality 

of a particular service and published comments criticising it, they would potentially 

have a defence (provided they complied with the other elements). Person B, making 

a similar comment would have no defence if they were unaware of the reports, even 

if they were using exactly the same form of words. 

Subject to our comments above, we prefer the formulation proposed in clause 

4(4)(a). The potential incongruity of two identical opinions holding different liability 

carries a significant risk of bringing the law into disrepute, particularly given the high 

media profile this area of law now generates; it is not difficult to imagine two 

newspapers publishing very similar comment on a given matter, where only one was 

fully aware of the relevant facts and would therefore have a defence. The ensuing 

publicity in such a scenario could be highly damaging to the reputation of the legal 

system and could easily result in misdirected criticism of the courts. The public 

interest in maintaining consistency of the outcomes of the law on similar facts is 

paramount, even where in practice it may occasionally result in permitting a defence 

for a party justifying their opinion post hoc. To a certain extent, adding a minimum 

requirement to identify at least the subject matter of the opinion and the context in 

which it arises (as suggested above) would help minimise the incidence of purely 

speculative opinion being published. 

Regarding clause 4(4)(b), we are concerned that a very large number of statements 

are already privileged and that the Bill will extend the protection for honest opinion to 

opinion based on statements that are privileged.  In the circumstances, allowing an 

opinion to be based upon a privileged statement (in circumstances where the 

privileged statement could be false and highly defamatory) is a matter that may 

require further consideration. Given that the terminology of 'privilege' is presently 

used with respect to the Reynolds defence, the phrasing of clause 4(4)(b) should be 

clarified to ensure no confusion arises as to the fact it operates only with respect to 

clause 5 of the Bill and not to clause 2. 

 

Clause 5: Privilege 

 Are the proposals to extend the defences of absolute and qualified privilege 
appropriate and sufficient? 

We broadly welcome the rationalisation of absolute and qualified privilege, although 

we hold concerns regarding the reports of court proceedings outside the UK. The rule 

of law is not always adhered to with the same strength as in the UK in other 

jurisdictions, and it is possible that court reports from jurisdictions where the rule of 

law is weak to provide a partial, and therefore unjust account of a case. 
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We would suggest that the provision related to absolute privilege be amended to 

refer only to any court established under the law of a country or territory outside the 

European Union, with reports of court proceedings outside the EU moved instead to 

qualified privilege reporting under clause 5(3) of the Draft Bill. 

 Is there a case for reforming the Parliamentary Papers Act 1840 and other 
aspects of Parliamentary privilege within the draft Bill (in the light of recent 
coverage of super-injunctions); or should this be addressed by the (forthcoming) 
draft Parliamentary Privilege Bill? 

We would consider it would be appropriate for Parliamentary privilege to be 

considered in the context of a separate Bill. We welcome that the existing Draft Bill 

has been has been the product of extended consideration and consultation, and 

would wish to see the same level of due consideration given to the reform of 

Parliamentary privilege. 

Clause 6: Single publication rule 

 Do you agree with replacing the multiple publication rule with a single publication 
rule, including the “materially different” test? Will the proposals adequately 
protect persons who are (allegedly) defamed by material that remains accessible 
to the public after the one-year limitation period has expired?  

As a matter of principle, the Law Society favours the single publication rule in the 

Draft Bill as a more modern and proportionate approach to limitation in defamation 

cases. 

We recognise the concerns of online archivists (such as newspaper websites) of their 

potentially unlimited liability in time, and the effects this may have in terms of self-

censorship and freedom of speech. However, we also note that in practice, the issue 

of multiple publication rarely arises in cases actually brought before the courts, the 

most recent of which we are aware occurring in 2001. To a certain extent, the courts 

also use principles under existing case law to strike out actions involving only 

minimal publication in this jurisdiction. 

Limitation rules have the potential to exclude cases that should be heard in the 

interests of justice. This is especially relevant in defamation cases where, for 

example, a claimant may have been unable to afford litigation or was unaware of the 

statement within the limitation period (the latter being a significant possibility with the 

advent of the internet). We believe the retention of the court‘s discretion to exclude 

the time limit in defamation cases under section 32A of the Limitation Act 1980, as 

provided by clause 6(6) of the Bill would be sufficient to allow claimants to reinstate 

their case where the interests of justice demand it. 

Clause 6 properly limits the scope of the rule to republication by the same publisher 

and to circumstances where the manner of the republication is not materially 
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different. This rightly avoids the limitation period applying where a different publisher 

republishes a defamatory statement after the limitation period (e.g. a newspaper 

reprinting an allegation made on an obscure blog or internet forum) or where the 

same publisher gives far greater prominence after the limitation period to an 

allegation previously made (e.g. a newspaper publishing a front page story on an 

allegation previously well hidden in its back pages). 

Debate on the single publication rule has included proposals that limitation should 

run from the date of the claimant's knowledge, rather than from the date of 

publication. While we understand the desirability of such a clause to ensure that the 

limitation period would not by default exclude claimants who only became aware of a 

publication after a year, such a modification would not address the scenarios where a 

claimant did not have the resources to address the defamatory statement within the 

year, or where the statement only became significant at a later point in the claimant's 

life or career, outside of the one year period. There would also be great difficulties in 

establishing the point of knowledge without an onerous prior notification mechanism, 

which would in any case only be viable (if at all) for the mainstream media. 

Ultimately, claimants should be able to overcome any of the aforementioned hurdles 

according to the court's discretion under clause 6(6), which we consider the most 

convenient and proportionate mechanism to address the issue. 

We anticipate there may be some interceding uncertainty as the court develops the 

matters to which it may have regard in deciding whether the manner of publication is 

materially different, but on balance take the view that this cost is outweighed by the 

longer term public interest benefits of a single publication rule. 

 

Clause 7: Jurisdiction – "Libel tourism" 

 Is "Libel tourism" a problem that needs to be addressed by the draft Bill? If so, 
does the draft Bill provide an effective solution? Is there a preferable approach? 

In our extensive consultations with both claimant and defendant solicitors, we have 

not been presented with substantial evidence to suggest that ―libel tourism‖ is a 

significant or markedly prevalent problem, particularly when compared to the extent 

that it is reported as damaging the reputation of our legal system. 

We do not however consider clause 7 of the Draft Bill as likely to add significant costs 

or delay to most defamation cases (as it will not apply in the majority of cases), and 

take the view that it may provide the court with a useful tool in exceptional cases for 

exercising its discretion about the most appropriate place for litigation to take place. It 

should be noted however that the clause is likely to lead to further frontloading of 

costs by claimants who are seeking to establish that they should be entitled to pursue 

a claim in the UK. 
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The consultation paper notes that "there will be a range of factors to take into 

account" when considering whether England and Wales is "the most appropriate 

forum", and we would welcome either guidance or secondary legislation (as 

suggested in the paper) with the final bill to clarify these factors both for the courts 

and potential parties to defamation actions, and thus avoid potential satellite 

litigation. Case law has rightly recognised that the question of whether there has 

been a substantial tort within a jurisdiction is not purely a question of comparing the 

numbers of publications in different jurisdictions, and it is important that the proposed 

legislation provides guidance on the wider range of factors that should be taken into 

account when determining the most appropriate forum. 

Clause 8: Jury trial 

 Do you agree that the existing presumption in favour of trial by jury should be 
removed? Should there be statutory (or other) factors to determine when a jury 
trial is appropriate? 

We take the view that removing the presumption of trial by jury in defamation cases 

would reduce the costs of litigation in most instances, and could provide scope for 

determination of meaning to be resolved early (with an according reduction in costs), 

while still maintaining the use of juries where the interests of justice requires it. It is 

our understanding that relatively few defamation cases in recent times have used jury 

trial, and we note that reasoned judgments assist both the appeals process and 

understanding the development of the common law in general. 

There are a number of additional costs associated with jury trial, which can include: 

an additional five to seven days of hearing (with associated Counsel costs); an 

additional element of uncertainty to litigation (with an according increased amount of 

work required to ensure all aspects of a case are covered); and practitioners 

factoring this uncertainty into their conditional fee agreement cost assessments, on 

which higher success fees are typically claimed. 

We recognise that obtaining a determination of meaning can be problematic, as due 

to a jury‘s involvement it may only be decided well into a trial, and yet can effectively 

decide the fate of a case by, for example, determining what it is that the defendant 

has to prove to be true (in order to have a defence of truth). 

With appropriate case management, the presumption of trial by judge alone would 

also allow scope for resolution of meaning early in the litigation process. With an 

early ruling on meaning, parties can make decisions on whether to settle before costs 

have inflated further. 

We note that many claimant solicitors take the view that juries serve an important 

purpose in determining meaning as they are not ‗case-hardened‘, as judges might 

be, and may also have a more contemporary understanding of words used in a given 

context. In our view where, for example, the contemporary nature of the allegedly 
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defamatory statement is a sufficiently relevant concern to the interests of justice in a 

case, the proposals would permit the court to mandate a jury trial. 

Overall, we are satisfied by the approach taken in the Bill. However, one alternative 

solution that could retain juries while addressing some of the uncertainty their use 

entails could be to tightly delineate the jury's role to operating only within the 

proposed new preliminary procedure. At the stage the court was determining the 

"main preliminary issues", it could issue instructions to a jury on the issues to be 

decided (for example, meaning), which the jury would then decide as part of the 

preliminary procedure. This would not be without cost compared to using only a 

judge deciding the issues, but would retain the advantages of using a jury while 

ensuring that critical issues such as meaning are decided at an early stage. 

Alternatively, were the presumption of trial by jury reversed as proposed, the above 

procedure could instead serve as a more cost-effective way (for all parties) to use 

juries where the court had mandated a jury trial. 

Consultation issues 

 Does the current law provide adequate protection for internet service providers 
(ISPs), online forums, blogs and other forms of electronic media?  

We would not support any of the options proposed in the consultation paper, which 

each come with considerable disadvantages. 

ISPs and website owners provide a platform for others to publish material to the 

world at large, and are often the only party able to take down defamatory material, 

particularly within the timescales often necessary to prevent its reproduction on a 

wider scale. The suggestion that it is costly and burdensome to monitor postings and 

deal with complaints is true for all businesses and could apply, for example, to 

newsletters or consumer magazines.  ISPs and discussion board owners have the 

option to make sure that they have other defences by taking care to control the 

material that is posted, by pre-screening it or by taking it down immediately and 

checking it and re-posting it if it is defendable. 

We understand there are concerns regarding the potential chilling effect of ISPs 

removing by default any material alleged to be defamatory (in order to retain a 

defence) without examining the case in question. We believe the most proportionate 

solution to this issue would be to improve the procedure of notice and takedown that 

currently operates, for example by incorporating a qualitative element into the notice 

whereby the applicant would have to indicate how the material was defamatory. With 

respect to Lord Lester's proposals on this area we would tentatively support a 

takedown period test of "as soon as reasonably practicable". 

 What are your views on the proposals that aim to support early-resolution of 
defamation proceedings? Do you favour any specific types of formal court-based 
powers, informal resolution procedures or the creation of a libel tribunal?  
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We are strongly in favour of proposals that would support early resolution in 

defamation proceedings, particularly with regard to the determination of meaning, as 

per our comments on jury trial, above. We would emphasise the need for such a 

procedure to be carried out by judges with appropriate training and knowledge of the 

area of law. 

We do note one concern which the consultation paper does not address, regarding 

the potential for preliminary hearings to publicise the defamatory statement widely 

and give republication of it the protection of privilege. 

 Is there a problem with inequality of arms between particular types of claimant 
and defendant in defamation proceedings? Should specific restrictions be 
introduced for corporate libel claimants? 

The Law Society does not support a distinction between persons and companies 

making defamation claims. We accept that defamation law serves a valid public 

policy aim of allowing companies to protect their reputations.  We are conscious that 

an untrue and defamatory statement (for example in a consumer magazine or 

financial journal) could irreparably harm a company and potentially put it out of 

business, causing employees to lose their livelihoods, creditors to go unpaid and 

shareholders to lose their investments.  We note that there are great difficulties in 

drafting and subsequently meeting such a test (essentially similar to the problems 

posed by a ‗substantial harm‘ test), with resultant cost and uncertainty. 

Lord Lester‘s Bill focused on a test of bodies corporate having to show ―substantial 

financial loss‖ as a result of a defamatory statement; we considered this particular 

proposal to be both disproportionate and unworkable. 

Proving specific loss (loss attributable to the act complained of) is extremely difficult 

even given a stable economic climate. We do not see how, for example, a company 

might successfully show that a loss was attributable to a libellous publication rather 

than a depressed economy or the actions of competitors. 

We also do not see how financial loss might be measured. Depending on the nature 

of a given business, a libellous publication could cause loss not easily regarded as 

financial, but substantial all the same; for example, the loss of volunteers or donors 

by a charity structured as a company. Such a charity would not easily be able to 

measure or prove a negative in terms of those people who decided to not donate or 

volunteer. 

Restrictions of this kind on corporate libel claimants would also be likely to create an 

increased reliance on expert evidence, which would both prolong the length of trial 

and increase costs on both sides. 
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We note, in addition, that many cases involve an inequality of arms where a claimant 

is of modest means and the defendant is a national or international broadcaster, 

publisher or broadcaster of very substantial means. 

Overarching issues 

 Do the proposals in the draft Bill and Consultation strike an appropriate balance 
between the protection of free speech and the protection of reputation? Will the 
draft Bill and Consultation proposals adequately address the problems that are 
associated with the current law and practise of defamation? If not, what additional 
changes should be made? 

With the exception of the substantial harm requirement and subject to our comments 

above, we broadly welcome the Bill as proposing proportionate reforms that will allow 

the protection of reputation while facilitating freedom of speech, and which have the 

potential to reduce costs for all parties with the associated benefits that entails. 

June 2011 
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Skeptics in the Pub is an independent public educational service provided by 

volunteer organisers from all over the UK, with chapters in the US, Australia, 

mainland Europe, Asia and South Africa. It was founded in London in 1999 as a 

public lecture, which voices informed opinion and evidence on a number of historical, 

scientific and philosophical arguments that would not be covered by current 

educational fora. It has now grown to approximately eighty active chapters in the 

world over the last four years and we have voiced concern over the current state of 

English defamation laws. I have enclosed a response to the Joint Committee on the 

Draft Defamation Bill‘s call for evidence. 

I welcome the government‘s commitment to reforming English libel law. Many groups 

have  raised significant concerns over the negative impact of libel on free speech. All 

three main political parties made a commitment to libel reform in their general 

election manifestos, and the coalition agreement included a pledge for libel reform. 

This consensus provides an opportunity to overhaul these failing laws.  

I‘m delighted that the Committee is now considering the draft Defamation Bill and 

related matters in detail. While I agree that this is a step in the right direction, I 

believe that there is still little protection of free speech for individuals in many 

countries, and currently no sovereign nation has the ideal balance between individual 

freedoms and the interests of the public, or protection of individuals who have been 

defamed and would like to seek redress. It is, for both parties involved, difficult and 

expensive to resolve. In this submission I will set out some answers and concerns to 

your questions regarding the Bill.  

The purpose of libel law is to give individuals redress where their psychological 

integrity has been violated by an ungrounded attack on their reputation.  

In my personal dealings with English libel, I have identified the following four areas 

where the draft Defamation Bill currently falls crucially short, or needs serious 

thought, of the public‘s expectations from reform: 

 The law chills speech on matters of public interest and expressions of 
opinion on matters in the public realm. When individuals are placing 
themselves in the public sphere with regard to scientific evidence and holding 
public lectures and debates on the practices and dealings of other individuals, 
they can place themselves in a vulnerable position. Whether their claims are 
based on the best current evidence, or not. In my personal circumstances and 
experiences, a large proportion of speakers taking part in debates and lectures 
have always asked that the proceedings of the presentation should not be 
recorded, as they feel that they may fall foul of the current libel legislation if they 
express an opinion, or fact, which they believe to be true. As a convener of 
meetings for the past four years I have to oblige to the decisions of our guests 
speakers. Approximately one-half of those speakers have asked that their 
presentations not be recorded, as in permanent form it would be easy for a 
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claimant to use defamation laws against them. This is obviously stifling public 
debate on many matters. I think that, where genuine public interest can be 
demonstrated (rather than merely statements which may interest the public), and 
where any errors of fact are promptly corrected, the burden of proof defence 
should be shifted to the claimant, who should prove malice or recklessness on 
the defendant‘s part; i.e. Innocent until proven guilty. In order to avoid legal 
uncertainty, I believe that the ‗public interest‘ test should be removed from the 
defence of honest opinion and ―fair comment‖. 

 The law is used by corporations and other non-natural persons to manage 
their brand. The draft Bill does not prevent corporations from suing in libel. They 
cannot benefit from Article 8‘s protection of psychological integrity. Their ability to 
sue in libel should be restrained, as recommended by the Culture, Media & Sport 
select committee, but named individuals in a corporation should be given access 
as they can benefit from Article 8‘s protections. 

 The law does not reflect the nature of 20th and 21st-century publication. 
Without tackling the role of online and offline intermediaries, such as ISPs, 
publication importers and distributors, the law encourages private censorship by 
bodies which are neither authors nor traditional publishers. The Bill must be 
revised to allow judicial oversight of threatened libel actions against online hosts, 
distributors and intermediaries, by requiring claimants to obtain a court order 
against such a secondary publisher where the original author or publisher of a 
statement cannot be identified or contacted. Also, there is a one-year period 
where a claimant can ask for damages from the date of a publication. Online 
publication may not always be accurately dated - if at all - so there is a question 
regarding when the online publication commenced and where the time-window 
for the claimant lies, or should lay in undated articles. 

 The law allows trivial and vexatious claims. I know of one distributor who has 
been on the receiving end of trivial claims in the courts regarding very minor 
inaccuracies in copies of books not directly published about the claimant (non-
biographical) that are in no way causing their psychological integrity to be 
violated, but having legitimate criticisms of the claimant. Even though the 
claimant had the opportunity to find redress in other ways - such as a written 
addendum added to each copy of the publication sold -  they decided that the 
best course would be to proceed with a claim via the courts.  In this sense, the 
substantial harm test in the draft Bill does not raise the bar sufficiently high to 
prevent time-wasting and bullying claims by litigants who are not interested in 
justice. It should be recommend that this test should be considerably 
strengthened, to prevent vexatious use of the law to silence legitimate criticism. A 
high threshold should not prevent claims from individuals whose psychological 
integrity has been violated by a libellous statement. 

The law as it stands is ―not fit for purpose‖. There are other areas in the Bill where I 

think there could be improvements but I am particularly concerned that, without these 

changes, the Government‘s stated ambition of turning English libel law from a 

―laughing stock‖ into an ―international blueprint for reform‖ will fall short. 

These substantive legal reforms must be accompanied by changes to procedure and 

costs. The cost of defending a defamation action has a significant chilling effect on 
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freedom of expression. Defendants are routinely left tens of thousands of pounds 

poorer after a libel action, even after a successful defence as in the cases of my 

friends and colleagues, Dr Simon Singh and Dr Ben Goldacre; and it is not 

uncommon for successful defendants to be left £100,000 out of pocket. 

In the Libel Reform Campaign‘s submission to the Government‘s consultation on the 

Jackson review of costs in civil litigation they proposed a maximum recoverable uplift 

of 25% on Conditional Fee Agreements (CFAs), in an attempt to reduce the chilling 

effect of costs on defendants without preventing claimants from launching an action; 

They have also argued that Part 36 offers ought to be incentivised for defendants 

against claimants; and that there should be no increase in damages for claimants 

who obtain a judgement no better than their Part 36 offer. Without the availability of 

CFAs for both claimants and defendants, alongside meaningful procedural reforms, 

including staged maximum recoverable costs, the Article 8 and 10 rights of all those 

without deep pockets may be infringed. An outline of their Jackson submission is 

available here: http://tiny.cc/8070i. 

I would be happy to discuss my evidence with you at any point. 

This submission has been prepared by myself and has used extracts from 

organisations leading the Libel Reform Campaign, English PEN, Index on 

Censorship and Sense About Science, and Dr Evan Harris, Parliamentary advisor to 

the Libel Reform Campaign. 

June 2011

http://tiny.cc/8070i
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I am a scientist and educator but do not consider myself a specialist in this area. 

My major concern in recent cases involving scientists or scientific reporting is the 

David vs Goliath issue:  that the resources of corporations or affluent individuals 

make their protection under the current law very much easier than either the 

protection or the defence of the ordinary individual.  [The situation is somewhat 

analagous to the current debate over injunctions].  I make the plea that the new act 

ensures that libel cases are neither heard nor determined simply on the basis of the 

depth of pockets of the conflicting parties. In particular, affluent parties should not be 

able to massage their public image simply by having the finance to challenge and 

silence any criticism, when the critic has no finance to publicise validated criticisms. 

In that light the serious and substantial harm test needs to ensure that the evidence 

on which a decision is taken is impartial and inexpensive. It must be for scientists, not 

lawyers, to determine the scientific veracity of the evidence that is disputed. 

As a scientist a major concern is over the public interest issue. The function of 

scientists is to query the evidence and to publicise the results of that query. If the 

result is uncomfortable for another body, of whatever size, that should not of itself 

permit a libel challenge. The affronted party should of course be free to challenge the 

veracity of the evidence, and if it does not stand up to scrutiny then the record should 

be put straight.  But those steps are a scientific, not a legal issue, and should be 

addressed in the scientific press, not in the courts.  In legal terms the supposition 

should be of innocence for the critic unless the affronted party can demonstrate all 

three of (a) harm caused, (b) inadequate analysis of the evidence, and (c) intent to 

harm that party rather than to publicise validated evidence. 

I have read the transcript of the oral session on digital publication but remain 

concerned that there needs to be a very clear definition of 'publication'.  That 

definition needs to involve a decision to publish.  As an analogy, a train company 

cannot be responsible for transporting a criminal since there is no scrutiny of those 

transported; but an airport operator, with all the checks that are undertaken, can be 

held accountable for letting onto an airplane an individual carrying a knife.  In one 

case there is scrutiny, in the other there is not.  Where there is no reason for routine 

scrutiny there can be no responsibility. And it would be perverse in today's age to 

consider that all ISPs can or should routinely scrutinise the content they convey. 

They are transporters of information, not publishers thereof. 

I hope these comments help. They are sent in a purely personal capacity. 

June 2011
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I write as a scientist who has been affected by threats of legal action.  Apart from my 

specialist scientific work, I have, in recent years, become heavily involved in public 

engagement with science.  In the course of this it has I‘ve had to be constantly aware 

of the possibility that any expression of a scientific opinion could lead to my 

destitution. 

First I shall describe two cases where attempts were made to use the defamation law 

to prevent me from expression honest scientific opinions. Then I shall suggest 

changes to the draft bill that seem to me to be essential. 

The law, and in particular the obscenely expensive UK libel law, is distorting and 

corrupting science.  Both scientific journals and bloggers constantly back away from 

telling the truth for fear of being sued. Powerful industrial interests have been able to 

suppress legitimate criticism by threatening legal action, and they have forced 

publishers to withdraw papers that were perfectly correct but might have harmed the 

company‘s interests.  The fact that this can happen threatens the safety of patients 

as well as corrupting science.   I should like to recount two cases on which I have 

been inhibited by threats of legal action. 

(A) My experiences 

 

My first encounter with legal threats came when I described the description of red 

clover as a ―blood cleanser‖ as being gobbledygook.  I saw nothing excessive in this, 

admittedly informal, description.  The term simply has no meaning in science, though 

it has been the stock-in-trade of snake oil salesman for many years.  The herbalists 

whose advertisement I was criticizing sent a legal threat not to me personally, but to 

UCL‘s provost, and also to Lord Wolfe (who was chair of UCL‘s Council at that time).  

The result was that I was asked by the provost to take the blog that made the 

allegation from UCL‘s server.  In fact this led to an outcry from readers, and, after 

UCL paid for me to talk over the matter with a defamation QC, I was invited to return 

to UCL‘s site, though I didn‘t do so.  The result was that an uncontentious expression 

of scientific opinion wasted a great deal of time and money, both for UCL and for me.  

Eventually my vindication was completed when the herbalist in question, Ann Walker, 

was removed from the Register of Nutritionists 

I myself had a letter from the New Zealand Chiropractic Association, threatening me 

with legal action because of an editorial I‘d written for the New Zealand Medical 

Journal, at their request. The editor like the editorial but it was critical of some of the 

claims made by chiropractors (since that time, even the general Chiropractic Council 

has been forced, in the wake of the Singh case, to agree that the criticisms were 

true).  Nevertheless a legal threat was sent to me personally as well as to the editor 

of the journal.  I felt the terror that such letters engender.  In the end, I was luckier 
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than Simon Singh, because a deft response from the Journal‘s editor made the 

chiropractors back off before I was ruined. 

The present state of the law threatens honest science and it threatens the safety of 

patients.  Any big company, or any rich individual, can suppress the publication of 

data simply because it might affect their income.  Telling the truth about a scientific 

question has become something that can lead to personal ruin 
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(B) What should the new bill do? 

 

(1) Serious and substantial harm test. 

It must be recognized that there are cases where serious and substantial harm is 

well-deserved.  In the case of medical claims, for example, a balance must be drawn 

between serious and substantial harm to victims of false claims, and serious and 

substantial harm to the company that makes false claims.  This applies not only to 

medical claims but also to, for examples, false claims for the efficacy of bomb 

detectors which can result in the deaths of soldiers, and false claims for the efficacy 

of lie detectors which can result in the innocent being found guilty.  Companies who 

do this sort of thing deserve serious and substantial harm. 

(2) The public interest defence. 

This is very important for the protection of whistleblowers who only too often get 

punished not rewarded.  In particular it is important that the burden of proof should be 

shifted to the claimant to prove the defendant acted recklessly or with malice.  

Without this we shall continue to see whistleblowers being suppressed by powerful 

interests. 

We need a strong public interest defence, which would protect writing by scientists, 

medics, NGOs, investigative journalists and online commentators. The draft Bill 
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includes an approximate codification of the common law Reynolds defence. The 

Reynolds defence has been shown to be very uncertain for most writers as the 

demands it makes to demonstrate ‗responsibility‘ are impractical for many 

contemporary publishers, scientists, and NGOs. We believe that this could be 

addressed, where genuine public interest can be demonstrated (rather than merely 

statements which may interest the public), and where any errors of fact are promptly 

corrected, by shifting the burden of proof to the claimant to prove the defendant acted 

recklessly or with malice. 

(3) The bill must recognize the nature of digital publication 

The draft does not tackle the problem that online intermediaries, such as web-hosts, 

which are neither authors nor traditional publishers, are forced to censor material for 

fear of liability. Currently a threat to intermediaries often results in blogs or scientific 

papers being taken down from websites, because the intermediary has no way of 

knowing the facts of the matter. Claimants should contact the primary author first, 

before intermediaries can be asked to take material down. 

(4) The prevention of corporations from suing for libel.  

At the moment, Companies use the threat of a libel action to manage their brand and 

to close down criticisms of their products and behaviour. This is legal bullying and 

there are other ways companies can respond to criticism they think is unfair.  While it 

is possible that a disgruntled employee might make unjustified criticisms of a 

company, most cases seem to involve large companies stifling legitimate scientific 

opinions. This is very much not in the public interest, and it leads to reluctance to 

make criticisms that are perfectly legitimate. 

June 2011 
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Scope of submission 

1.  I have confined my submission to those areas in which I think that my professional 
experience of defamation litigation can help, and have largely avoided expressing 
views on policy issues where possible alternative provisions are equally workable, 
and in conformity with the European Convention on Human Rights. 

Summary 

2. Clause 2 (responsible publication on a matter of public interest) should provide for 
circumstances in which publication, even on a matter of great public interest, is 
contrary to the public interest and/or unfair to the claimant, for example in cases of 
trial by media. 

Clause 2 should also require the court to have regard, where relevant, to 

investigations which the defendant should have performed, but did not, perform. 

Clause 2 does not abolish the common law Reynolds defence, as it should, if 

confusion and additional costs are to be avoided. 

Clause 4 (honest opinion) should expressly require that the statement must be 

recognisably a statement of opinion. 

Clause 4 should also require the defendant, where it is not already clear from the 

context, to identify, at least in general terms, the matters on which the opinion is 

based and the facts which give rise to the expression of opinion. 

Clause 6 (single publication rule): it would be preferable for the statute to address the 

problem of online archives, and other continuous publications or publications made 

continuously available, directly. 

Clause 7 (jurisdiction) confuses the statement complained of with the publication 

complained of, and fails to provide for the situation in which a claimant suffers 

serious damage in more than one jurisdiction, with the consequent clear risk that a 

claimant will be denied redress for injury to reputation and/or damage in this 

jurisdiction in breach of his Convention right under Article 6. 

Clause 2 Responsible publication on a matter of public interest 

3. This is in essence a public interest defence to defamation.  The underlying basis 
for the defence - in other words for the publisher‘s Article 10 right to override the 
claimant‘s Article 8 right – must be that, taking everything into account, publication 
serves the public interest. 

4. The public interest element is expressed in the draft in s.2 (1) (a), that the 
statement is on a matter of public interest, and in s.2 (2) (c) the extent to which the 
subject matter of the statement is of public interest.  This does not adequately 
recognise the fact that subject-matter may be of the greatest public interest, but that 
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it may be contrary to the public interest, and unfair, for a journalist, blogger, or 
interested party to publish a particular allegation at a particular time, whatever steps 
he has taken to verify, and however appropriate the tone (suspicion, allegation etc.).  

5. An obvious example is trial by media, which is universally recognised as being 
against the public interest, but where the subject-matter is typically of the greatest 
public interest.   Importantly, where a trial or other proceeding is pending, or the 
allegation / information is under investigation or examination by a responsible body 
(police, disciplinary authority, etc.), the subject may be seriously inhibited from giving 
his side of the story at that time.  Indeed, he may well have a right of silence 
protected by Article 6 of the Convention.  See Flood v Times Newspapers [2011] 1 
WLR 153 (CA). 

6. This could be provided for in the section by adding a new para. in subsection (2), 
perhaps most suitably between (c) and (d):  

―whether publication in the manner or at the time that it took place, was 
to any significant extent, contrary to the public interest or unfair to the 
claimant‖. 
 

7. Subsections (2) (d) and (f) focus on the information the defendant had before 
publishing, and what he knew about its reliability, and on whether he took any other 
steps to verify accuracy.  There is no express mention of matters which should have 
been known to him, or which he should have checked.  This could be rectified by 
inserting in (f) the italicised words as follows:  

―whether the defendant took or should have taken any other steps to 
verify the accuracy and reliability of the statement‖. 
 

8. The clause does not abolish the common law Reynolds defence, as clauses 3 and 
4 by contrast do.  The court will conclude that the omission to abolish the common 
law defence is deliberate.  It is unlikely that the intention can been to have two subtly 
different defences available in parallel, which would be chaotic and costly, so that the 
court is likely to conclude (quite possibly after lengthy argument) that the reason for 
the omission to abolish the common law defence is that no change is intended.  It 
would be better to avoid doubt by abolishing the common law defence, while making 
it clear in explanatory notes or other materials which will be available to the courts, 
that the section is merely by way of consolidation and clarification, without change. 

 

Clause 4 Honest opinion.   

9. Para. 40 on p.19 of the Consultation Paper records that it is intended that condition 
1 (in subsection (2)) should embrace the requirement that the statement must be 
recognisable as comment as distinct from an imputation of fact.  This is clearly right, 
indeed the law would be unworkable, and unfair to the claimant, otherwise.  It is 
however in my view far from clear in subsection (2) as drafted, but it can be clarified 
by insertion of the word ―recognisably‖. 

10. Para. 43 on p.20 of the Consultation Paper states that condition (3) (in subsection 
(4)) is intended to maintain the current law, but it makes no mention of any 
requirement that the comment should, in cases where it is unclear from the context, 
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identify at least in general terms the matters on which it is based, and the general 
nature of the facts which have led the commentator to make the criticism.  This is a 
requirement of the current law, which in no way in this respect lacks clarity, see 
Joseph v Spiller [2010] 3 WLR 1791 at [101] to [104]. 

11. Failure to include this requirement will leave the law in a state of uncertainty, 
because the current law treats a bare statement of criticism - such as the statement 
that a person has behaved dishonourably or disgracefully, without any indication of 
the subject-matter or the facts on which the criticism is based - as one of fact not 
opinion.     It is unclear whether clause 4 of the draft Bill is intended to change this 
aspect of the law, which should be changed, see Joseph v Spiller [5] and [88].  But it 
would be unfair to change the law in this respect, without requiring the commentator, 
in those cases in which it is not clear from the context, to provide some indication of 
what has given rise to the expression of opinion. 

12. This raises the question whether condition 3 should be satisfied if the defendant 
is able to show some existing fact capable of supporting the expression of opinion, 
but it is quite different from the fact or facts on which the expression of opinion was 
actually based, and was quite unknown to the defendant at the time he expressed 
the opinion.  In my view, it would be both more logical, and fairer to the person 
defamed, if the facts on which the expression was actually based had to bear some 
relation to the existing fact relied on to support the opinion after the event.  But the 
law will be workable – albeit very favourable to defendants – if condition 3 is left as 
drafted in subsection (4).  Where the fact relied on to support the opinion bears no 
relation to the facts on which the opinion was based, the defendant will be vulnerable 
to a finding under subsection (5) that he did not genuinely hold the opinion. 

Clause 6 Single publication rule 

13. There is some difficulty with the notion that, when a person has once published a 
defamatory statement, he should be free indefinitely, after a year, to publish it again 
(in a manner not materially different) as much as he likes, however irresponsibly or 
maliciously, without redress to the subject, but no-one else is free to publish it. 

14. It is not easy to see why this should be so, if the second publication has caused 
or is likely to cause substantial harm to the reputation of the claimant, which is the 
precondition for the statement being defamatory at all (s.1).  People will come under 
pressure to sue, even if they would prefer to see whether the problem might die a 
natural death, if they fear that the problem will become irremediable because the 
publisher will be free to repeat the libel into the indefinite future.  This is highly 
undesirable.   

15. It is clear from the consultation document that the change is directed at the 
problem of online archives, in other words to continuous publications, or publications 
made continuously available, a year after the statement is first made available for 
public access.  It would be preferable for this to be the effect of the section, and there 
would not appear to be real difficulty about drafting it.   

Clause 7 Jurisdiction 

16. This section needs to be approached with some caution given the total lack of 
evidence that the courts are in fact permitting libel tourism, and given that, in 
consequence, there is no rational reason for a NGO, or anyone else, to be inhibited 
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from publishing, by the threat that the court might permit a libel tourist to sue here.    
The courts currently apply a test for jurisdiction that a ―real and substantial tort‖ has 
been committed in this jurisdiction, and that England is clearly the most appropriate 
jurisdiction for the action in respect of the injury for which redress is sought.  It is, 
however, as well that the bill should address the perception that has been fostered by 
the media that this is a problem. 

17. Subsection (2) however is likely to lead to injustice, and to lack of access to 
justice to remedy serious injury in some cases, in breach of Article 6 of the 
Convention.  It fails to recognise the real consequences of the fact that libel is 
typically a multi-jurisdictional tort, and consequently wrongly assumes that there will 
only be one clearly appropriate place in which to bring an action, sc. one action.  
Many media, not just the internet, publish or broadcast across borders, deliberately 
so, and where substantial harm results (and there is no defence), there is no 
unfairness in their taking responsibility in jurisdictions where they have chosen to 
publish. 

18. To take an example, suppose an Englishman who has a substantial business in 
England, and a substantial export business in the Middle East, who is seriously 
libelled in an Al Jazeera broadcast widely viewed in England and in the Middle East, 
with serious consequences for the claimant‘s business in both regions.  Why should 
he not sue in both places?  What if the audience in the Middle East is much bigger 
than the audience in England, but the most appropriate court in that region lacks 
jurisdiction to compensate for the injury suffered in England, just as the English court 
lacks jurisdiction to compensate for the injury suffered outside this jurisdiction?  The 
section as presently drafted would - in my view fairly clearly - deprive the English 
court of jurisdiction, leave the claimant without remedy for the infringement of his 
right in this jurisdiction, and so place the UK in breach of Article 6 of the Convention. 

19. Or suppose a malicious slanderer who makes the identical false statement to the 
claimant‘s bankers in the City of London, and to his principal customer in South 
Africa.  This example exposes the problem with the drafting of subsection (2), which 
is that it focuses on the statement complained of, not the publication complained of, 
and for that reason confuses the question of multi-jurisdictional torts.  In the case of 
the malicious slanderer, is there one statement complained of, or two?  What if, 
instead, the statement was made in one email to both parties (the banker and the 
customer)?  It cannot sensibly be the case that in both these cases, there are two 
―statements complained of‖, but in the case of the Al Jazeera broadcast there is but 
one.   On the other hand, if ―statement complained of‖ means ―publication 
complained of‖ in this context, England and Wales will almost always be the most 
appropriate place to bring an action in respect of the publication in England and 
Wales, and the section will entrench the very situation which it is designed to remedy. 

20. This problem would be resolved if subsection (2) is redrafted as follows:   

―A court does not have jurisdiction to hear and determine an action to 
which this section applies unless the court is satisfied that a real and 
substantial tort has been committed in England and Wales, and that 
England and Wales is clearly an appropriate place in which to bring an 
action in respect of the publication of the statement complained of, 
having regard to the extent of publication outside England and Wales, 
and to the extent of injury or damage suffered in England and Wales.‖ 
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21. Note: Since much of the perception of a problem about ‗libel tourism‘ results 
from pressure by US publications, and the response of US legislatures to supposed 
libel tourism in this jurisdiction, it is as well to have in mind what the US law is on 
jurisdiction in libel cases.  In Keeton v Hustler Magazine 465 US 770 (1984), a 
nationally distributed California-based magazine was sued for libel in New 
Hampshire, simply and solely because New Hampshire was the only state which had 
a 6-year limitation period, which had not expired.  The action was not confined to the 
New Hampshire distribution of the libel, but, by virtue of the single publication rule, 
was in respect of the entire US distribution.  The plaintiff, Kathy Keeton, had no 
connection with New Hampshire, other than the circulation there of a magazine which 
she assisted in producing [p.772].  She suffered only a small proportion of her total 
claimed injury within the state of New Hampshire [p.773].  The district court and the 
court of appeals both held that jurisdiction on this basis was constitutionally 
impermissible: ―The New Hampshire tail is too small to wag so large an out-of-state 
dog‖.  The Supreme Court however reversed that decision, and its reasons have an 
almost complete resonance with the current English jurisprudence.  It allowed 
jurisdiction because Hustler magazine had a substantial circulation in New 
Hampshire [p.772], some of the plaintiff‘s harm was suffered there [p.776], and the 
state had an interest in redressing such injury and assuring the truthfulness of 
publications there [p.776].  The Court quoted [p.776] with approval a case, which in 
turn quoted from the Restatement (Second) of Conflict of Laws: 

―A state has an especial interest in exercising judicial jurisdiction over 
those who commit torts within its territory.  This is because torts involve 
wrongful conduct which a state seeks to deter, and against which it 
attempts to afford protection, by providing that a tortfeasor shall be 
liable for damages which are the proximate result of his tort.‖ 
 

At p.780-1, the Supreme Court said: 

―It is undoubtedly true that the bulk of the harm done to the petitioner 
occurred outside New Hampshire.  But that will be true in almost every 
libel action brought somewhere other than the plaintiff‘s domicile.  
There is no justification for restricting libel actions to the plaintiff‘s home 
forum … Where, as in this case, respondent … has continuously and 
deliberately exploited the New Hampshire market, it must reasonably 
anticipate being haled into court there in a libel action based on the 
contents in its magazine …. There is no unfairness in calling it to 
answer for the contents of that publication wherever a substantial 
number of copies are regularly sold and distributed.‖ 
 

It is respectfully suggested that the English legislature would do well to follow the US 

jurisprudence in this respect, preferably making it clear that it is doing so. 

Clause 8 Trial without a jury 

22. 22. With some regret, because of the importance of the jury in a democratic 
society as a safeguard against oppression by the state and other powerful institutions 
and persons, in my view clause 8 is inevitable, in order to facilitate the new 
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procedure for defamation cases outlined in paras. 123 – 130, which I regard as an 
essential reform. 

June 2011 
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Memorandum by the Nightingale Collaboration (EV 28) 

 

The Nightingale Collaboration challenges questionable claims made by healthcare 

practitioners to the public on their websites, in adverts and in their promotional and 

sales materials by bringing these to the attention of the appropriate regulatory 

bodies. The majority of these claims are for alternative therapies, dominated by 

pseudo science, with little or no robust scientific evidence to substantiate them. 

We do this to improve the protection of the public by getting misleading claims 

withdrawn and those responsible held to account. 

With a background of submitting complaints to various regulatory bodies and 

blogging about them to highlight the issues to the general public, we are very aware 

of the chilling effect of current libel law. 

The Defamation Bill is an opportunity to radically improve the current unacceptable 

position and to protect the right of the public to be properly informed about 

misleading healthcare claims. 

However, to protect those of us who expose misleading claims, there must be both a 

strong public interest defence and a strong test of harm before a case can go to 

court. It is also essential that the Bill takes proper recognition of the realities of the 

Internet. 

Our concerns are set out in more detail below. 

The law allows trivial and vexatious claims 
 

The Bill has a proposal that there should be a test of harm before a case can go to 

court. We think this is a good idea, but the test needs to be stronger to make sure 

that anyone threatened with libel will have the confidence to stand up to bullying and 

trivial claims. We think bullying claims will be deterred by making the first test of 

whether a case can precede a test of ‗serious and substantial‘ harm. 

Scrutiny committee: Clause 1 Q2 

The law inhibits speech on matters of public interest and expressions of 
opinion on matters in the public realm 
 

We need a strong public interest defence, which would protect writing by scientists, 

medics, NGOs, investigative journalists and online commentators. The draft Bill 

includes an approximate codification of the common law Reynolds defence. The 

Reynolds defence has been shown to be very uncertain for most writers as the 

demands it makes to demonstrate ‗responsibility‘ are impractical for many 

contemporary publishers, scientists, and NGOs. We believe that this could be 

addressed, where genuine public interest can be demonstrated (rather than merely 
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statements which may interest the public), and where any errors of fact are promptly 

corrected, by shifting the burden of proof to the claimant to prove the defendant acted 

recklessly or with malice. 

Scrutiny committee: Clause 2 Q3 & Q4 

The law does not reflect the nature of 21st century publication 

The draft does not tackle the problem that online intermediaries, such as webhosts, 
which are neither authors nor traditional publishers, are forced to censor material for 
fear of liability. Currently, a threat to intermediaries often results in blogs or scientific 
papers being taken down from websites, because the intermediary has no way of 
knowing the facts of the matter. We want to see a system that requires claimants to 
contact the primary author first and allow a reasonable time for a response, before 
intermediaries can be asked to take material down. 
 

Scrutiny committee: Consultation issues Q12 

The law is used by corporations and other non-natural persons to manage their 
brand and to close down criticisms of their products and behaviour 
 

This is legal bullying and there are other ways companies can respond to criticism 

they think is unfair. 

Scrutiny committee: Consultation issues Q14 

June 2011 
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Memorandum by The Campaign for Press and Broadcasting 

Freedom (EV 30) 

 

INTRODUCTION 

 

The Campaign for Press and Broadcasting Freedom (CPBF) welcomes the 

opportunity to respond to the consultation on the Defamation Bill. The CPBF, 

established in 1979, is an independent organisation dealing with questions of 

freedom, diversity and accountability in the UK media. It is membership based, 

drawing its support from individuals, trade unions and community organisations. It 

has consistently developed policies designed to promote accountability, diversity and 

plurality in mass communications.  

The CPBF welcomes the draft Bill as a positive and much-needed move towards 

reforming not just defamation law but the practices of the libel courts as well. In 

general we support the approach of PEN and Index on Censorship and applaud the 

work they have done in this field. For the sake of concision we are not answering all 

the committee‘s questions where we are in agreement with others but are 

concentrating on areas in which we have distinct points to make.  

SUMMARY 

 

The CPBF is recommending: 

► Definitions of defamation and substantial harm 

► Reversal of the burden of proof and the assumption of harm 

► Responsible publication defence, codifying the Reynolds tests and statutory 
definition of the public interest 

► Honest opinion defence unless factual assertions proved to be false 

► Single publication rule with ―materially different ― qualification 

► Actions by overseas citizens (―libel tourism‖) subject to very strict tests for 
admissibility 

► Establishment of Libel Tribunals, covering all media, for quicker, cheaper 
actions. 

► Tribunals to have power to require publication of corrections/apologies as 
―right of reply‖ as well as or instead of damages 

► If no tribunal, then eligibility for legal aid for private plaintiffs 

► Restrictions on CFA fees 
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► No actions against individual defendants if material has been published in a 
commercial publication, with the publication automatically joined in the action 

► Automatic protection for ISPs over material on their networks 

► Defence for internet forums and other online media if material is removed on 
notification of potential action, whether pre-moderated or not. 

► Courts required to consider public interest consideration in judging privacy 
actions or applications for injunctions. 

RESPONSES IN FULL 

 

CLAUSE 1: DEFINITION OF DEFAMATION; A "SUBSTANTIAL HARM" TEST 

 Should there be a statutory definition of "defamation"? If so, what should it be? 

Yes. It should state that a person‘s reputation has been tarnished by the publication 

of allegations that are not true and must be proved not to be true. The substantial 

harm test is a good one; the new element should be that the onus is on the 

complainant to prove both the falsity of the allegation and the degree of harm. This 

relates also to the burden of proof, the reversal of which the CPBF wholeheartedly 

supports (Clause 3). 

CLAUSE 2: RESPONSIBLE PUBLICATION IN THE PUBLIC INTEREST 

 Will the responsible publication defence overcome the concerns associated with 
the existing Reynolds defence? If not, what changes should be made? 

We take it that the ―concerns‖ relate to the uncertainty of the standing of the 

Reynolds tests and the inconsistency of their application by the judges. To codify 

these into the responsible publication defence would be a positive step. We believe 

the tests should be set out in a schedule to the Bill. This would be fair to litigants on 

both sides; journalists will know what steps they will have to take, which will enhance 

not just their ability to defend their work but also the standards of reporting in 

contentious areas. The original judgement set out in the House of Lords by Lord 

Nicholls in 1999 set 10 tests. There will need to be discussion as to their 

appropriateness and the form in which they should be stated. For example, a 

requirement that the subjects of investigations must have been given the opportunity 

to respond before publication should carry a condition that the opportunity must be 

reasonable and not offered immediately before publication. (This is not at all to argue 

that such a requirement should be statutorily imposed, particularly in the light of the 

Mosley judgement in Europe; it is only relevant as a defence to libel.) 

  Should the meaning of "public interest" be defined or clarified in any way, 
particularly in view of the broader meaning of this term in relation to the existing 
fair/honest opinion defence? 
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The public interest should be defined to establish the distinction between that and the 

―interest to the public‖ justification sometime advanced by the press: it is not a 

defence. It is sometimes said that the public interest is difficult to define and a matter 

of interpretation that depends on circumstances, but we do not accept that. There are 

perfectly serviceable definitions in existence, such as that used by the Press 

Complaints Commission. (It is at http://www.pcc.org.uk/cop/practice.html) 

CLAUSE 4: HONEST OPINION 

 What are your views on the proposed changes to the existing defence of honest 
comment? Should the scope of the defence be broadened? Is its relationship to 
the responsible publication defence both clear and appropriate? 

Traditionally there has been a tolerance of comment and few actions over comment 

columns, arts reviews, cartoons and so on. There is however a risk that the 

expansion of irresponsible and ill-informed comment on the internet could change 

that. At present there are also relatively few actions against internet comment largely 

because people do not yet take it seriously but this might well change, and there 

needs to be stronger protection. The honest comment defence should be valid as 

long as any factual assertions on which comment is based are correct. To overcome 

the defence the plaintiff would be required to prove that they are not. 

CLAUSE 6: SINGLE PUBLICATION RULE 

 Do you agree with replacing the multiple publication rule with a single publication 
rule, including the "materially different" test? Will the proposals adequately 
protect persons who are (allegedly) defamed by material that remains accessible 
to the public after the one-year limitation period has expired? 

Bringing online publications into line with print, with the deadline of 12 months for 

initiating an action, is obviously just and sensible. Indeed the CPBF would happily 

see the timescale reduced further, perhaps to six months, for cases to the proposed 

new Libel Tribunal (see below). 

The ―materially different test‖ is reasonable since web pages can easily be altered. 

But the argument that unaltered material remains accessible and should therefore 

remain actionable after 12 months does not hold water. The same could have been 

argued over newspaper and library archives and more relevantly for books, whose 

shelf life is much longer than that of the press.  

CLAUSE 7: JURISDICTION - "LIBEL TOURISM" 

 Is "Libel tourism" a problem that needs to be addressed by the draft Bill? If so, 
does the draft Bill provide an effective solution? Is there a preferable approach? 

Libel tourism is acknowledged as a problem by everybody expect those with a vested 

interest in it. The Bill‘s solution of leaving the decision to allow such a speculative 

action to the discretion of the judge is not enough. Until recently when the issue 

http://www.pcc.org.uk/cop/practice.html
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became too hot the judges showed themselves perfectly happy to wave them on. 

There need to be defined criteria for actions that the English courts will entertain. A 

plaintiff should have to show that there is no legal route to redress in his or her 

resident country or the country of publication, that the circulation of the publication 

concerned in the UK is significant, and that he or she has a significant reputation 

here that has been substantially harmed. 

CONSULTATION ISSUES: 

 What are your views on the proposals that aim to support early-resolution of 
defamation proceedings? Do you favour any specific types of formal court-based 
powers, informal resolution procedures or the creation of a libel tribunal? 

The establishment of a process to facilitate the early resolution of defamation cases 

is a much-needed initiative. Although it is often said that English defamation law is 

faulty, most of the abuses have in fact arisen from current practice rather than the 

development of the common law. Costs and delays are the major problems. A 

process that could provide faster and cheaper redress would be highly beneficial. Of 

the suggested alternatives, a Libel Tribunal is the best option. 

Individuals who consider they have been maligned in the media do not want cases to 

drag on for years. They are generally less interested in money awarded by the courts 

than in the righting of a wrong and the restitution of their good names. The High 

Court is not the ideal place to settle such disputes. The alternative currently offered, 

as far as the press is concerned at least, is the Press Complaints Commission, but 

the PCC cannot offer any effective remedy. It is a creature of the owners of the 

national press whose fundamental remit is to minimise the damage caused by their 

excesses; its refusal to take action over the News of the World phone-hacking 

scandal is timely evidence of that.  

From time to time the PCC tinkers with its procedures but there is no prospect of 

significant reform as long as it is financed and controlled by the publishers. This rules 

out a self-regulatory ―informal resolution procedures‖ option, which would leave the 

courts as the alternative, so a new approach is badly needed. 

A new tribunal system, modelled on the Employment Tribunal, could provide the 

solution. Deadlines would be tighter, costs would be limited, and most importantly the 

Tribunal should have the power to order publications to print corrections or apologies, 

the texts to be negotiated between the parties for endorsement by the Tribunal. They 

would have the power to suspend proceedings and direct the parties to reach a 

settlement. (One of the problems with the PCC system is that the parties or their 

representatives do not get face-to-face discussions.) The Tribunal chair would be a 

judge or senior lawyer, with lay representatives appointed from the publishers and 

civil society, including the media unions, as with ETs. 



Memorandum by The Campaign for Press and Broadcasting Freedom (EV 30) 
 

118 

The CPBF has long supported the idea of a statutory Right of Reply, under which 

publications would be required to correct factual inaccuracies. Successive attempts 

to introduce this in Parliament have failed in the face of the difficulty of defining a fact, 

which can be more contentious than it seems. A Libel Tribunal, however, could 

enforce the Right of Reply by ordering the publication of a correction or apology. It 

would not happen as quickly as the CPBF might like to see, but it would be better 

than the libel courts that can only award monetary damages.  

There are two further arguments for a Tribunal: one, that it would cover all media, not 

just the press and its websites, which is the PCC‘s remit. It could offer redress to 

those with actions against broadcasting and the internet. Second, that cutting the 

costs would reduce the need for a further reform that we would advocate: the 

provision of legal aid for individuals in libel cases. 

The case for a private individual facing a libel suit from a well financed litigant, 

private, corporate or funded on a CFA, to receive legal aid, seems to us 

incontestable (see below). There is also a case, as things stand, for individuals who 

have been grossly defamed by a large publisher also to be eligible for legal aid, but 

the accessibility of a Tribunal would supply a means to pursue the case without great 

cost. 

 Is there a problem with inequality of arms between particular types of claimant 
and defendant in defamation proceedings? Should specific restrictions be 
introduced for corporate libel claimants? 

On inequality there are two main problems to be addressed: 

1. Costs. ―Rich man‘s justice‖ is a commonly used description of the libel courts but 
the picture is more complicated. Those with the advantage in defamation trials are 
not only corporations or the super-rich but those on contingency fee arrangements. 
They have the financial muscle to force publishers to settle cases that may not 
otherwise succeed. As things stand we cannot see how any reform of defamation law 
and practice can be meaningful until restrictions are placed on the fees that lawyers 
can command. We appreciate that the Secretary of State for Justice has announced 
he will act on the review being conducted by the Master of the Rolls, and regulations 
to restrict success fees will be a help, but it would be far better to institute cheaper 
redress through a Libel Tribunal. If no such reform is made the CPBF would argue 
that individual plaintiffs should be able to apply for legal aid for full trials. This would 
eliminate the need for such individuals to seek CFA funding, benefiting all parties. 

2. Individual defendants. The inequality of powerful vested interests bringing actions 
against individuals is becoming a trend, as the well publicised cases of Simon Singh, 
Hardeep Singh and Dr Peter Wilmshurst, all of whom were virtually bankrupted by 
vindictive actions, have demonstrated. We have suggested in the discussion on the 
proposed tribunal that such individuals be eligible for legal aid. But there is a further 
potential solution: that plaintiffs be not permitted to bring actions against individual 
contributors to media alone. The responsibility for publications lies with their editors, 
not contributors, and they should face actions brought over material they have 
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published. We are not suggesting that defamation actions may not be brought 
against individuals, but that if the material at issue has appeared in publication, then 
those publication must be included in the action; it was their decision to publish and 
they who processed the material into its final shape. These processes commonly 
include taking legal advice, which they are better placed to do than contributors. 
Such a move would put more resources behind a defence and equalise the action.  

 Does the current law provide adequate protection for internet service providers 
(ISPs), online forums, blogs and other forms of electronic media? 

Following on, there is a clear need for ISPs to be protected not just from such actions 

but from any liability for material carried unwittingly on their networks. ISPs do not 

have editorial control. Likewise the Bill should specifically grant the editors of online 

discussions the sensible protection that already exists in practice: that they will have 

a defence as long as they remove material as soon as practicable after being notified 

of a potential legal action. It would be positive to enact this in law. Present custom 

and practice is that this protection is greater if the forum is not pre-moderated, on the 

basis that the editors could not see it coming, but it seems to the CPBF that it is the 

post-hoc action that matters; moderated or not, the defence would stand. 

 Do the proposals in the draft Bill and Consultation strike an appropriate balance 
between the protection of free speech and the protection of reputation? What is 
the relationship between privacy and reputation? 

Confusion about the relationship between privacy and reputation has been an 

unfortunate feature of recent debates. They are separate issues. Superinjunctions 

granted to protect privacy, for example, have nothing to do with reputation: the fact 

that they are granted to prevent the publication of information regarding the litigant is 

a concession that the information is true, so publication would not be actionable 

under libel law. 

When the rights to privacy and free speech (Articles 8 and 10 of the ECHR as 

adopted by the Human Rights Act) come into conflict the courts will always have to 

decide. At present there is concern that the balance is tipping too far towards Article 

8, and the Bill can remedy this by requiring the judges to take into account the public 

interest as newly defined in the Bill in both privacy trials and applications for privacy 

injunctions; it may be that if applied to some current cases the judges might have 

decided there was no public interest, but that would have been no great cause for 

alarm. 

Parties who are opposed to human rights legislation in general have seized on the 

privacy question, notably over the superinjunctions, to call for abolition of the Human 

Rights Act, on grounds the CPBF regards as spurious. Babies and bathwater come 

to mind. The CPBF trusts the Committee is not thinking along these lines. A 

straightforward affirmation of the public interest consideration would be sufficient. 
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Memorandum by Professor Sir Leszek Borysiewicz, Vice Chancellor of Cambridge University 
(EV 31) 

Memorandum by Professor Sir Leszek Borysiewicz, Vice-Chancellor 

of Cambridge University (EV 31)  

 

Responding to the Government‘s Draft Defamation Bill 

 

I was privileged to be part of the Working Group on behalf of the Research Councils 

and the Chief Scientist‘s Office.  I believe that the draft has made considerable 

progress, but that there are still some concerns that will need to be considered from 

the perspective of the scientists who engage with these issues. 

The most important, from my perspective, relates to the public interest defence.  Here 

the opportunity for scientists and academics in general to make the statements that 

are naturally robust in debate between such individuals are still difficult when it 

comes to using this defence.  The demonstration of ―responsibility‖ is key and where 

burden of proof should lie is an important point. 

The increasing importance of digital publication is a significant issue as this will 

become the main means of connection for many authors in the academic world, and 

the increasing role of on-line intermediaries such as web hosts is to be very carefully 

considered. 

The primary author is the individual that has to be engaged in any attempt to remove 

such material rather than an intermediary, as is often the case today.  This point will 

need to be strengthened and clarified. 

I believe the work of the Working Group has made enormous progress and would be 

happy to contribute further if this is helpful to the Committee. 

June 2011
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Memorandum by Brian Deer (EV 32) 

 
I wish to comment on two aspects of the draft defamation bill now being considered: 
(a) the mooted "substantial harm" test; and (b) the suggested single publication rule. 
 
My background 
 
I have been a national newspaper journalist, particularly for The Sunday Times, for 
more than 25 years. Much of my work has involved some form of contentious public 
interest investigation, with a significant content which identifies wrongdoing by named 
individuals. I am thus a journalist with practical first-hand experience of the matters 
being considered by the committee. I have won two British Press Awards for my 
Sunday Times investigations. 
 
Among my most noted inquiries have been those into claims that the MMR vaccine 
causes autism. Last year, my work in this area led to the perpetrator being erased 
from the medical register on some three dozen charges, including four counts of 
dishonesty and a dozen involving the abuse of developmentally-challenged children. 
Arising from my investigation, I was for two years defendant with Channel 4 
Television in a libel action before Mr Justice Eady, brought by the former surgeon 
Andrew Wakefield. Regrettably, the case did not go to trial. Wakefield discontinued 
his meritless claim and paid very substantial costs. 
 
On the other hand, I have also been the subject of a sustained campaign of internet 
defamation, and am thus a journalist who sees the libel laws not only from a 
defendant's perspective, but also from that of a potential claimant. I have, for 
example, been dishonestly accused of the vilest conduct imaginable: that I am 
employed by, or have acted at the behest of, the drug industry to publish false 
reports in The Sunday Times and elsewhere, with the intent to conceal alleged 
injuries purportedly caused to children by vaccines. Extraordinarily, these allegations 
are most assiduously promoted by a Law Society-registered solicitor who 
anonymously operates a website which he holds out to be that of a campaign for 
children's health. As a result of his efforts, these shocking falsehoods have been 
widely taken up by persons with a generally poor grasp of public affairs, not only to 
damage my reputation, but to seek to undermine entirely legitimate public interest 
journalism. 
 
My greatest concern: uncertainty 
 
My overwhelming issue with regard to libel litigation is that, at the earliest opportunity 
and based on evidence of fact, both parties and their advisors should wherever 
possible be capable of realistically forecasting the outcome of a pleaded case. 
Defamation disputes have sometimes been characterised by lawyers in this field as 
akin to roulette. For the parties, however, uncertainty is no joke. Protracted disputes 
can severely impact on earning capacities and even health. Outcomes can bring life-
defining ruin. 

It cannot be right, in my view, that changes in the law should increase uncertainty by 

ceding to judges yet more discretion in a field already notorious for its "crap shoot" 

character. Uncertainty favours the deepest pockets, or, in the paradoxical alternative, 
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those with no meaningful assets to be realized after they have lost a case brought 

about by their own misconduct. In any event, those responsible for the law, civil 

procedure rules and protocols need always to be mindful of the extraordinary stress 

and costs that uncertainty can bring to parties who may be blamelessly ensnared in 

sometimes immensely heavy litigation. 

 

The "substantial harm" test 

 

It is my view that a requirement that a claimant prove "substantial harm", presumably 

as a preliminary issue, will greatly increase uncertainty. This will be particularly so in 

the years it will take for the High Court's defamation panel, if given this discretion, to 

set out what they understand "substantial harm" to mean in a wide variety of concrete 

circumstances. What constitutes such an injury to the reputation of a professional 

footballer - presumably entailing widespread repetition of the meanings in national 

media - is bound to be quite different to what constitutes substantial harm to 

someone perhaps only known in their local community, or of only formidable 

reputational interest to their immediate friends, family and neighbourhood.  It will be 

the latter group upon whom I believe the burden of such a proposed new proof may 

fall. Good people are entitled to their good names no matter how wide or near that 

name has travelled. 

 

In the event, for example, that I must litigate to bring the shocking campaign against 

me over my MMR investigation to an end, and perhaps to properly inform the public 

further about continuing initiatives that may destabilise vaccination rates, I would be 

concerned by the possible impact of the proposed new test.  It may be that any single 

publication of a libel against me on the internet or in social media may of itself be 

couched in terms, or be initially published by its author only to an extent, that might 

lead a judge to conclude that I had not proved "substantial" injury from the admissible 

words complained of. The endless repetitions of the libel by others may raise a vast 

area of confusion as to who is responsible for what. Any judgment, moreover, may be 

handed down as the opinion of a relatively wealthy and privileged person, more 

accustomed to arbitrating on the concerns of celebrities, and perhaps excluding from 

consideration the relentless drip-drip of smear and abuse that follows, but is perhaps 

not provably caused by, a defendant's activities. 

 

Although I do have some modest public profile, today I do not know whether I must 

issue a claim for libel to bring the solicitor's campaign of abuse to an end. Although 

any legislation is some way distant and I may need to act more promptly, in the 

eventuality that a substantial harm rule is enacted, I cannot forecast how it might 

impact on the outcome of a case similar to mine. Unlike in my previous situation as a 

defendant, in which I never had one minute's lost sleep, or one moment's doubt that I 

would prevail, I might not as a future claimant be capable of realistically predicting 

the outcome of my efforts to defend my reputation and journalism. In short, a burden 

may have been imposed on me, the weight of which I cannot divine. 
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The single publication rule 

 

The courts have already determined that one of the essences of a genuine complaint 

in defamation is prompt action. Someone who takes months or years to get around to 

complaining of an alleged libel is plainly less likely to be driven by a desire to protect 

their reputation than someone who responds angrily upon first learning of the attack. 

 

While, as a past defendant, I would welcome a single publication rule, there is a peril 

if the rule is not carefully drafted to take account of situations such as my own as a 

potential claimant. Even now, in June 2011, defamation lawyers and public 

policymakers are still peering across a landscape rapidly changing in face of the 

internet and social media. 

 

Anyone with experience of defamation would not commence proceedings lightly, not 

least because they lock them into dispute with individuals and issues which they 

most likely do not want in their minds for years at a time. Thus, upon first publication, 

they might complain over a libel, but not follow through with proceedings if the 

material, however vicious, is taken down. This is precisely what happened at one 

stage between myself and the solicitor, although he has now apparently resumed his 

campaign. 

 

However, it may be that, unlike with newspapers and other outlets operated openly 

by responsible professionals, a determined internet defamer, particularly if skulking 

behind apparent anonymity, might publish, take the material down, but later put it 

back up again - perhaps after 12 months, or after the complainant thinks that the 

problem has passed - and then claim protection under a new single publication rule. 

In short, the defamation could go on forever and the defamed has no redress. Of 

course, judges would see past such trickery, but if parliament drafts a new rule 

without great care, it may be that another area of uncertainty opens for those of 

modest public profile whose reputations are severely damaged amongst those who 

matter to them. 

 

My conclusion 

 

I was encouraged to write to the committee by those who assume that my MMR 

investigation was, in some sense, hampered by the libel laws, and particularly by the 

"gagging writ" litigation commenced against me. In fact, the present libel laws and 

three judgments concerning my case, handed down by Eady J, served the public 

interest well. I do not support a general watering down of defamation laws, since I 

have seen them from both sides. There are obvious points about the costs of 

litigation (particularly arising from CFAs), libel tourism, and about some judicial 

interpretations of Reynolds, but I need not detain committee members over those.   
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As an investigative journalist, I naturally welcome the intent to do more to encourage 

freedom of expression, particularly in the area of public interest disclosure.  But 

democracy rests on the rule of law. The relationship is not the other way round. I am 

concerned as an individual that the proposed "substantial harm" test and the single 

publication rule may increase uncertainty and hence further disempower ordinary 

people in the face of the growing attacks on reputations via the internet and social 

media. Technological advance should not be an occasion to abandon justice in the 

face of what may on some occasions be a baying mob and on others sourced to little 

more than a malevolent drunk venting poison from his bedroom. 

 

It may be that members of parliament are increasingly hardened against knocks to 

their own reputations, and by the constraints on their ability to seek redress.  

However, I believe that they need to bear in mind that a reputation for integrity may 

be a most precious possession of even the humblest in society, and that the law 

should always strive to protect the innocent, punish the wrongdoer and justly settle 

disputes. 

 

June 2011 
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Preamble 

As an ordinary individual and a family man who led a campaign that was making an 

impact on hazardous waste management, I was sued in September 1989.  On BBC 

Radio 4 I had criticized the technology of hazardous waste incineration, the 

regulation of the hazardous waste business and the international trade in hazardous 

waste in which a British company was a major player.  I did not make comments or 

inferences about any people, but about a trade, an industrial activity and about 

regulation.  At the time my views were generally opposed by the chemical industry, 

by companies in the hazardous waste business, by UK regulatory authorities, by the 

British government and by elements of the scientific establishment.  The passage of 

time changed all that and after 4 years the writ against me was withdrawn 

unconditionally.   

There was no doubt that my comments did considerable damage to the business of 

ReChem International Limited, a company then importing toxic waste for incineration 

at its plant near my home.  If my campaigning against toxic waste imports was to 

succeed then it would inevitably damage the company‘s business.  The subsequent 

writ was for libel and slander and an injunction to curtail my campaigning was sought.  

My comments contributed to the global understanding of the hazardous waste 

business, to changes in the philosophy of hazardous waste management, to 

improvements in its processing technology and to national and international 

regulation.  It was a matter of international public interest.  However, the company‘s 

reputation was severely damaged, its fortunes plummeted by tens of millions of 

pounds and I was requested to pay compensation. 

At the time the writ was issued, my comments carried little weight with the most 

authoritative bodies in Britain, including the government. Furthermore, in making 

those comments, which were very measured, I deliberately omitted a statement 

which I believed would not be broadcast and I consequently I omitted an important 

inference from that statement.  In relation to the Draft Defamation Bill, the disallowed, 

un-aired  

statement was of significant public interest and if I had made that statement I would 

not have needed to make the comments I did – but I still would have been sued.  The 

statement of ―truth‖, which was not permitted, was that PCB contamination was 

present in the environment around the claimant‘s hazardous waste plant.  The 

unspoken inference would have been that I was concerned about the possibility that 

the plant was the source of the PCB contamination and of associated dioxin 

contamination. 

There was evidence, from local authority initiated sampling and testing of 

environmental material, that contamination existed.  However the evidence was not 
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accepted by the company, the state regulatory bodies or the government.  The 

company brought an injunction against publication of the data.  I had reasons to treat 

the evidence as incontrovertible, but even if it had been given official approval, I 

would have still only been able to make a hypothetical statement, i.e. of the 

―possibility of the plant contaminating the environment. . .‖, since even if 

contamination was proven, the evidence of the plant being the source of the 

contamination was not available at the time.  That evidence only came after years of 

independent scientific study.   My response to the Draft Defamation Bill is motivated 

by both the importance of what I was not allowed to say and by the ensuing defence 

of what I did say.   I used the unspeakable hypothesis in my defence, with a detailed 

framework of deductions supporting it, only to find that the High Court found difficulty 

in grappling with that approach and struck much of it out.  

The merits of both my spoken ―truths‖ and my unspoken hypothesis were, to a great 

extent, dependent on the increase in understanding which occurred with the passing 

of time.  My defence relied firstly on facts that weren‘t officially recognized and 

secondly on scientific deductions which had not yet been proven.  Had the case been 

tried in 1989 I would have lost, but after battling with the legal process for four years, 

the scientific, technological, regulatory and political tables were turning and the writ 

was withdrawn unconditionally. 

In addition to the obvious ―inequality of arms‖ my position was impeded by the 

apparent ease at which the High Court accepted the plaintiff‘s translation of my 

technically-based comments into imaginative meanings, which imparted personal 

defamation and steered the legal process away from the complex technical issues 

that were fundamental to my case.  Still, my major obstacle was in the differing 

determinations of what was the ―truth‖ in a number of facets of the case, particularly 

in evaluating technology and in the questions of scientific truth.   I needed the 

evolution of chemical analysis, environmental politics, and developments in 

technological understanding as well as a regulatory revolution, to save me. 

When, in 1989 I received the writ for libel and slander, from Nabarro Nathanson, 

solicitors acting for hazardous waste incineration company ReChem International 

Limited, I was a schoolteacher who had previously worked in manufacturing industry.  

Initial legal advice was that I would be foolish to challenge the writ and the associated 

injunction request – not because of the relative merits of the case but because of the 

cost of mounting a defence.  Nevertheless I did fight the action, with the help of a 

benefactor, and set out with a high degree of reliance on complex scientific 

arguments.  In short, I used both established facts and circumstantial evidence to 

deduce reasonable hypotheses in support of my statements.  It was regarded that 

the High Court was not the place for investigating scientific hypotheses, particularly 

since my approach led to graver inferences than my original statements.  Much of my 

defence was struck out by the Court before the withdrawal of the writ following a 
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major scientific study, criminal prosecutions of the company, a change in government 

policy on hazardous waste importation and reforms to relevant European directives. 

In essence, what I said on BBC radio at the time was difficult to prove but was far 

more tenable in 1993.  The ―facts‖ and official opinions available in 1989 did not 

support my comments but the facts and opinions of 1993 did.   I fought the action 

because I gambled that time would allow my version of the ―truth‖ to prevail.  Whilst I 

welcome the proposal for a statutory defence of the truth, I still wonder about the 

arbiters of truth.   

Therefore, I would like to see more scope for allowing the accommodation of 

hypotheses, particularly in issues connected with scientific truths that are capable of 

changing. 

When I spoke on the radio, I was quite aware that if I intimated that it was possible 

for ReChem‘s Pontypool plant to be contaminating the local environment with PCBs 

and dioxins, such a hypothesis would not be broadcast.  It would have saved a lot of 

trouble if it had been allowed, since the hypothesis was eventually proved to be 

correct.   In my view and with my experience of the legal concerns of many media 

organizations over that particular toxic waste issue (around a dozen were sued 

around that time), the legitimacy and value of a hypothesis in developing 

understanding was often disregarded because hypothesising appeared to be taken, 

legally, as being tantamount to a claim of the truth.  I was able to use such 

conjectures, and the logical arguments for them, with only a tiny number of media 

organizations, but most were too afraid.  

In environmental science, a common value of a hypothesis is when negative 

scientific results or opinions exist.  In such cases we often here the legitimate claim 

that the absence of evidence does not mean that evidence is absent, yet becoming a 

little more specific about why evidence may be dormant appears to raise fears of 

litigation.  In my case, in 1989 there was no official evidence of PCB & dioxin 

contamination around the plant in question and it was almost impossible for me 

persuade the media to communicate the possibility of its existence and the scientific 

basis for making the hypothesis.  After great efforts persuading media solicitors, I did 

get around the difficulty in one TV documentary, by standing in a garden near the 

hazardous waste plant, which stored and processed PCBs, saying ―people are 

puzzled by the company‘s view that the PCBs over there have nothing to do with the 

PCBs found over here‖.  I got away with it, but that was about as close as I could get 

to what eventually became the truth. 

I am not convinced that the proposals in the Draft Defamation Bill explicitly allow 

sufficient room for the hypothesizing, even considering the privileges proposed for  
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scientific conferences and I would like to see greater recognition of the relevance of 

both null and alternative hypotheses in discourse. 

My case was good example of damage to reputation.  I commented on a subject.  A 

party with vested interests in that subject claimed that defamation has occurred and 

that a reputation has been damaged.  That the company‘s reputation had been 

damaged was evidenced by an immediate fall in revenue and stock market value.  

Amongst the statements of mine which were taken to task in the writ were criticisms 

of toxic waste importation and of UK regulation.  I was said to be inferring more 

personal criticism of the claimants, a hazardous waste company with a significant 

reputation in the City and in government circles.  It may be that a claimant‘s 

reputation can be damaged by comments on a controversial subject but allowing 

reputation to stifle debate on the subject itself, because of implications for a party 

with vested interests in the subject, may not be in the public interest. 

I would have favoured an early examination of the adversaries‘ positions but 

frontloading of costs would have worked against me, since substantial damage had 

occurred to the claimants and my position would have been regarded as weak prior 

to the subsequent developments in knowledge and understanding. 

My Comments on Ministerial Foreword 

Page 3, Para 1  ―. . . .our defamation laws must therefore strike the right balance – 

between protection of freedom of speech on one hand and protection of reputation 

on the other.‖ 

In my experience, the consequence of making comments is strongly dependent on 

not just the nature of comments made but on the damage to reputation (and the 

financial consequences of that damage).  The principle of ―balance‖ suggests that a 

comment made in relation to a claimant with a considerable reputation would carry 

greater legal consequences than if the claimant‘s reputation was lower.  In my own 

case, the reputation of the plaintiff was high and the financial consequences for the 

claimant were great, so my comments were treated severely.  At the same time, 

defamatory comments relating to my views were not uncommon.  Although I had a 

significant reputation, I was not wealthy and my reputation had no bearing on my 

income.  Since damage to my reputation carried insignificant financial consequences, 

and it was my cause rather than my feelings that were injured.  I had little legal 

protection against defamatory comments.   And I would not wish the principle of 

―balance‖, to be interpreted in such a way as to make financial reputation itself 

continue to be a deterrent to freedom of speech and for a lack of financially related 

reputation to be allowed to incentivise defamation.  Therefore I would like to see the 

premise ―protection of reputation‖ suitably qualified. 

 

Pages 3 & 4, Para 5, on costs and alternative dispute resolution. 
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In my case, which was connected with a toxic waste issue continually in the media, 

there were many forums for debating the veracity of my comments.  Instead of an 

open, constructive debate, which could have led to a speedier settlement and which 

may have accelerated progress in many aspects of the highly complex issue, the 

matter was subject to an expensive legal process which I believe was inappropriate 

for it.  With qualifications about upfront costs, I welcome the early streamlining of 

proceedings and other measures to reduce total costs as a deterrent to bullying by 

threat of litigation and as an incentive to seeking other means of resolving disputes.  

My Comments on Executive Summary 

 

Issues included in the Draft Bill  

In ―substantial harm‖ I am interested in not only the quantification of harm but in the 

proportion of harm linked to the defendant. 

I welcome the proposed provision of a ―new statutory defence of responsible 

publication on matters of public interest‖.   Political, scientific and regulatory 

developments during and after the serving of the writ against me support the public 

interest nature of my challenged comments.  I believe it unlikely that the action 

against me would have been taken if there had been clear provision of a public 

interest defence at the time. 

Although I like the sound of the proposed ―statutory defence of the truth‖ I‘m not sure 

how it would have helped me, since the authorities (government, chemical industry, 

regulatory authorities and pillars of the scientific establishment) who determined the 

―truth‖ in the most important matters in my case did not initially support the version of 

the truth favoured by me and which eventually prevailed.  Also, where the truth is 

difficult to determine, I would like to see a role for reasonable hypothesis to be 

allowed.  I wonder if that fits better into the honest opinion category. 

In relation to the proposal for ―honest opinion‖ I believe there is scope for putting it on 

a sounder footing.  In my case I was reluctant to plead ―fair comment‖ as I believed it 

weakened the status of my comments.  Naturally, I found the course of proving 

―justification2 very arduous.  What would have suited me was something in between, 

i.e. the provision for not just an honest opinion based on reasonably available 

evidence, but a plausible hypothesis drawn through rigorous deductions from an 

array of evidence. 

Issues for Consultation 

I‘m not sure if the liberty to communicate the outcome of a case is covered here.  In 

my case I came under pressure to consent to silence and although I didn‘t do that I 
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understand that sometimes the reporting of the outcome of a case is prohibited.  I 

question whether that is generally in the public interest. 

My comments on The Proposals and Annex A – The Draft Bill 

Clause 1: A requirement to show substantial harm 

Q1.  I agree with the application of the test of ―substantial harm‖ before a statement is 

deemed to be defamatory, though with the reservations indicated below.   

Q2.   In my case, substantial harm followed my comments but not all of that harm 

was attributable to the challenged comments of mine.  Much of the harm arose from 

other comments, and actions, of mine and I was also given much of the blame for the 

comments and actions of many people, whose views I was reflecting, but who 

separately caused some of the harm.  The comments that led to my writ were but the 

tip of an iceberg of public discontent, concern and suppressed information.    

In addition, the Plaintiff‘s interpretation of my comments made those comments 

appear much more harmful and personal than they were.  Those interpretations lent 

themselves to the idea of substantial harm and made my defence much more 

difficult.  Therefore I would like to see recognition that harm may be correlated to a 

statement but not necessarily caused by it and I would like to see restrictions on the 

freedom of plaintiffs to extrapolate statements into imaginative interpretations.   

My own reputation was occasionally harmed by defamatory comments of those 

opposed to my views.  Such defamatory comments impeded my effectiveness in 

bringing about reforms but carried no direct financial implications for me.  Therefore I 

have a slight reservation about the extent to which the substantial harm test may be 

biased towards those with wealth who can demonstrate financial impact.  

Clause 2: Responsible publication on matter of public interest 

Q4 & Q5.  I welcome the proposed provision of a ―new statutory defence of 

responsible publication on matters of public interest‖.   Political, scientific and 

regulatory developments during and after the serving of the writ against me support 

the public interest nature of my challenged comments.  I believe it unlikely that the 

action against me would have been taken if there had been clear provision of a public 

interest defence, at the time.   

I read the matter of ―inferences‖ ambiguously.  Does it mean inferences ascribable to 

a contentious statement or a statement of an inference, which is contentious?  I have 

commented on inferences ascribed to my statements by the claimants, which made 

my statements appear more damaging and render more difficult to defend, but I 

believe the freedom to make a statement which is a sound inference, even if not 

provable at the time, is vital.  Furthermore, the airing of a reasonable hypothesis 
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ought to be allowable, even if it is seen as damaging to a plaintiff‘s interests.  This 

principle was central to my case, but an up-to-date example would be the recent 

research conclusion that breast-fed babies tend to have fewer behavioural problems.  

It ought to be possible to then air the hypothesis that this, at least in part, is 

attributable to the ingredients in breast milk, without facing actions from formula milk 

manufacturers.  In this respect there may be difficulties of overlap between a ―public 

interest defence‖ and ―honest opinion‖ as well as between ―honest opinion‖ and 

―truth‖, as well as a relationship to the Chase judgment.  These difficulties may 

require initial flexibility in interpretation and some special scrutiny. 

Whilst I strongly support the entitlement of a potentially aggrieved party to provide a 

contemporaneous view of a controversial statement I‘m strongly against the need to 

inform a potentially aggrieved party prior to publication.  That would have impeded, if 

not prevented, progress in the issues involved in my case. 

Clause 3: a statutory defence of the truth. 

Q6. - Q9.   Although I like the sound of and support a ―statutory defence of the truth‖ 

I‘m not sure how it would have helped me, since the authorities (government, 

chemical industry, regulatory authorities and pillars of the scientific establishment) 

who determined the ―truth‖ in the most important matters in my case did not, initially, 

support the version of the truth favoured by me and which eventually prevailed.  Prior 

to my receiving their writ, the claimants had challenged the truth of a local authority‘s 

chemical analysis and an injunction against publication of test results followed.  I 

would have liked to have been able to point to those results, but couldn‘t.  When the 

injunction was lifted, and when the PCB contamination around the claimant‘s 

hazardous waste plant was eventually accepted, the litigious climate prevented the 

airing of a hypothesis that PCB contamination around the plant was due to PCB 

processing at the plant.  Changing that hypothesis into a firm, publishable conclusion 

took years.  Where the truth is difficult to determine, I would like to see a role for 

reasonable hypothesis to be allowed - but I wonder if that fits better into the honest 

opinion category. 

Clause 4: a statutory defence of honest opinion 

Q10. – Q12.  In relation to the proposal for ―honest opinion‖ I believe there is scope 

for putting it on a sounder footing.  In my case I was reluctant to plead ―fair comment‖ 

as I believed it weakened the status of my comments.  Naturally, I found the course 

of proving ―justification‖ very arduous.  What would have suited me was something in 

between, i.e. the provision for not just an honest opinion based on reasonably 

available evidence, but for a plausible hypothesis drawn through rigorous deductions 

from an array of evidence. 
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I might have read the term ―honest opinion‖ as ―a reasonable deduction‖ since 

―honest opinion‖ could be construed as honest but incorrect, however as long as 

there is a good understanding of the scope of the term ―honest opinion‖ I wouldn‘t 

object to it. 

Clause 5: absolute and qualified privilege 

I was grateful that matters relating to my case were able to be discussed in both the 

United Kingdom Parliament and the European Parliament in both contemporaneous 

and non contemporaneous contexts.  I would be happy for absolute privilege to be 

extended as proposed in the Bill.   Conversely in my case, both my defence and the 

public interest would have been better served had the local authority, and other 

regulatory bodies, been free to discuss contamination in a non-threatening climate.  I 

would also be happy for qualified privilege to be extended.  Extended privilege for 

some could also provide a sounder platform for the ―honest opinion‖ of others. 

Clause 6: single publication rule 

In my case, if I had not been successful, I could have been sued, pointlessly, many 

more times over.  With the internet as it is today, that could have extended to 

thousands of times and I‘m glad that the proposals appear to acknowledge the 

tendency for damage to depreciate in successive publications.  However I would be 

extremely concerned about the categorisation of all blogs and of social networking 

material as publications susceptible to libelous proceedings, since much of what 

takes place on the internet is akin to normal public discourse. 

June 2011 
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Memorandum by Professor Francisco Lacerda (EV 35) 

Summary 

I am a speech scientist, professor in Phonetics at Stockholm University and member 

of The Royal Swedish Academy of Sciences, and I wish to present my case on how 

English defamation laws have been used to block a peer-reviewed article that I co-

authored with Anders Eriksson, professor in Linguistics at Gothenburg University, 

Sweden. Our intention was to offer our scientific expertise in the public interest of 

drawing attention to the lack of scientific support for the claims made by two 

manufacturers of voice-based ―lie-detectors‖. We focus particularly on the ―emotion-

detector‖ that the Israeli company Nemesysco aggressively markets using illusive, 

scientific-sounding jargon, because this was the latest ―invention‖ and used what was 

claimed to be a novel and unique technology. Since our article, ―Charlatanry in 

forensic speech science: A problem to be taken seriously‖, was published in the 

London based International Journal of Speech, Language and the Law, by Equinox, 

all that Nemesysco needed to do was to have their lawyers sending a letter to the 

publisher where Nemesysco threatened to initiate a libel action against the publisher 

if the article would not be removed from publication and replaced by a public apology. 

The chilling caused by the mere threat of libel action prompted Equinox to remove 

the article from its online publication and to replace it with an apology.  

Case description 

1. Anders Eriksson and I co-authored the article ―Charlatanry in forensic speech 
science: A problem to be taken seriously‖, (Eriksson & Lacerda, 2007). The article 
appeared in December 2007 issue of The International Journal of Speech, Language 
and the Law, published by the British Publisher Equinox in London. 

The article raised issues in the public interest. As speech scientists we wanted to 

alert authorities and the public against the groundless claims regarding two voice-

based ―lie detectors‖. We focused particularly on Nemesysco‘s device because this 

was being marketed as a novel and revolutionary technology capable of detecting 

emotions conveyed by voice. Nemesysco is an Israeli based company that has 

engaged in aggressive world-wide attempts to market its products. The company‘s 

products are based on their patented LVA-technology. The patent is publicly 

available (Liberman, 2003).In the article we report our analysis of the claims made in 

the patent and of the program code available in the patent. Our conclusion is that 

there are no plausible scientific grounds that would support the claims made by the 

inventor. 

Given the public interest in alerting authorities against (1) wasting public money and 

resources on a pseudo-scientific device (like the Department of Work and Pensions 

in the UK) and (2) the serious security threats created by the distraction of security 

personal (like at the Moscow Airport) who might rely on the device‘s meaningless 

output, we decided to take our moral responsibility as speech scientists and publish 
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our views and concerns about the claims made by Nemesysco and the actual validity 

of the device as an ―emotion detector‖. 

2. On the 3rd of November 2008 Nemesysco‘s lawyers in Jerusalem sent a letter to 
Equinox threatening to initiate a libel action if the article was not withdrawn and 
replaced by a public apology for defamation of Mr. Amir Liberman and of Nemesysco 
Ltd. The letter‘s first statement was that ―The Article is seriously defamatory both of 
Mr. Liberman and of Nemesysco Ltd., and the defamations are likely to have (if they 
have not already had) a serious negative effect on their reputation and business.‖  
and it continued with 

―The alleged defamations may be boiled down essentially to the following: 

(i) Our Clients‘ technology does not work and cannot work and is therefore 
arbitrary and consequently worthless, contrary to our Clients‘ claims with 
regard to it. The allegation is presented in various ways and pervades the 
Article. 

(ii) Our Clients are liars and charlatans (definition from Chambers online: 
‗someone posing as an expert in some profession‘). This is occasionally 
conveyed by use of sarcasm, giving further implication (insofar as this is not 
already conveyed in the term ―charlatan‖) that the Clients are acting in bad 
faith by commercialising technology which they know does not work. 

(iii) In addition, our Clients are irresponsible and perhaps even reckless in 
allowing their technology to be used at all, in particular at Domodedovo 
Airport, Moscow.‖ 

3. Equinox responded by withdrawing the article and publishing an apology instead. 
We requested the transference of the copyright from the publisher to the authors or 
to Stockholm University but Equinox refused to release it. 

4. Equinox stated the following in their final letter to Nemesysco: 
―As we said in our previous letter dated 24 November, we are willing to undertake 
that Equinox will not republish the Article in the Journal or on our website. We are 
also willing to confirm that we will warn the Authors that they should not republish the 
Article in any other forum and that if they should submit a similar article to any 
publication they may face claims of defamation.‖ 

5. I was surprised and deeply concerned with how simple it was for Nemesysco to 
use the English Libel law to silence our criticism. Not only did Equinox remove the 
article but they also accepted to communicate the libel threat to the authors. Indeed, 
had I been affiliated with a British University, I surely would have refrained from 
publishing further work with technical explanations of why there cannot be any 
reasonable bases for the company‘s claim that they possess a ―secret algorithm‖ that 
performs a voice-based emotion analysis. Happily, I am at Stockholm University and 
was fortunate enough to have the massive support of the Swedish academy and 
several official institutions committed to science, as well as from a broad public 
interested in scientific issues. 
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After having been involved in this case, my initial surprise has now been replaced 

with the insight that companies can easily exploit English Libel law to silence criticism 

of their ungrounded claims. Lacking solid argumentation for their products, a libel 

threat is an effective way of chilling possible critics without having to bother with the 

proper scientific rebuttal of that criticism. 

Final remarks 

On the basis of my experience, a problem that I appears to me that the English Libel 

Law offers a too generous support for trivial and vicious claimants who may integrate 

libel threats in their strategy to market bogus products. The looming threat of libel 

promotes self-censure on the authors and publishers as well as on website hosts, 

because all it takes is to threat, knowing that an agreement is likely to the settled 

because the defence costs would be prohibitive, even when the defendant is proven 

to be right. This unintended effectiveness of the libel threats is quite devastating and 

has a clear negative impact on the freedom of speech and on the scientific debate, 

which reaches even outside England as many scientific publications that go through 

English publishers. In my case, having become aware of the scope of the English 

Libel Law, I try to find alternative appropriate outlets where my continued critical 

articles on Nemesysco‘s devices may not be as easily target by libel threats. 

Given the risk that the English Libel Law runs of protecting fraudulent activities, as an 

unintended consequence of the way it is currently formed, I would like to express my 

full support to the on-going libel reform, both as a scientist and as a member of The 

Royal Swedish Academy of Sciences, whose motto is ―to promote the sciences and 

strengthen their influence in society". I believe that scientists have the duty of putting 

their knowledge to the service of the society by debating and raising critical issues of 

public interest. Scientific matters should be discussed openly and publicly, not 

hijacked by threats of prosecution issued by claimants that use libel as means to 

suffocate criticism to their ungrounded claims. I sincerely hope that the libel reform 

will define the scope of libel issues as to adequately protect individuals from 

defamation while precluding the misuse of the law for questionable marketing or 

commercial purposes. 

Eriksson, A., & Lacerda, F. (2007). Charlatanry in forensic speech science: A 

problem to be taken seriously. International Journal of Speech, Language and the 

Law, 14, 169-193. 

Liberman, A. (2003). US patent Patent No. 6,638,217 B1. 
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The Law Reform Committee (―LRC‖) welcomes the opportunity to respond to the 

Joint Committee‘s call for written evidence on the draft Defamation Bill.  

Part I of this paper sets out the principles which we believe ought to inform 

defamation law.  Part II deals with the specific clauses in the draft Bill (―the Bill‖) and 

Part III with three consultation issues: defamation via the internet, the funding of 

defamation claims and the Rehabilitation of Offenders Act 1974. 

CONCLUSIONS 

Our conclusions are as follows: 

Part II: the Bill 

(a) The Bill needs to triangulate three interests: the interest of claimants in being 
vindicated when false accusations are made against them; the interest in ensuring 
defendants‘ freedom of speech; and the interest of society in receiving, wherever 
possible, true factual information.  

(b) A Bill which describes itself as ―a Bill to amend the law of defamation‖ ought not to 
be used to codify existing law (§21). 

(c) Clause 1 ought not to be enacted because the common law has already achieved 
the desired aim (§25). 

(d) Consideration ought to be given to re-balancing the responsible publication 
defence set out in Clause 2  

(e) The reportage defence set out in Clause 2(3) ought not to be enacted and 
consideration ought to be given to abolishing the common law reportage defence 
(§§37 – 42). 

(f) Clause 3, regarding the defence of truth, ought not to be enacted because it is 
substantially a codification of the common law (§§43 – 45).   

(g) Clause 4, concerning honest opinion, ought not to be enacted because the 
common law strikes a fair balance which favours freedom of speech.  If it is enacted, 
it needs to be substantially re-drafted in order to avoid unfairness to claimants (§§46 
– 51). 

(h) We support Clause 8, which provides for the abolition of trial by jury, but we 
believe that the Bill ought to go further and abolish this right without qualification 
(§§56 – 64). 

Part III: consultation issues 

(i) Steps need to be taken to remove or to limit the ability of persons to make 
defamatory accusations via the internet anonymously (§§65 – 67). 
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(j) The Government needs to re-think its proposals for the CFA funding of defamation 
claims and for the recoverability from a losing party of ATE insurance premiums 
(§§69 – 78). 

(k) The cause of action in defamation provided for by the Rehabilitation of Offenders 
Act 1974 ought to be amended in order to remove the requirement for malice and 
replace it with a public interest test (§§79 – 81). 

Part I: the principles which ought to inform the making of defamation law 

1. The right to freedom of speech ought to be unfettered unless it is deployed in such 
a way as to cause unwarranted harm.   

2. The core principle underpinning defamation law is that the law will provide a 
remedy where a claimant has been caused unwarranted harm by the publication of 
false information. 

3. The law will only become involved when a certain threshold of harm is reached.  
Under current law this is where there has been ―a real and substantial tort‖.  This 
embraces not just the gravity of the defamation but also the scale of publication. 

4. Defamation law corrects an imbalance in power.  Whilst a private individual has 
the same right to freedom of speech as, for instance, the editor of a newspaper, there 
is an inequality of arms because the editor will have the means to exercise his 
freedom of speech but the defamed individual (―the claimant‖) will not.  The claimant 
will be unable to procure the publication of his denial of the allegation to the readers 
of the newspaper.  Even if he could publish a denial, readers would be unlikely to 
believe him because the newspaper will usually be seen to be the more authoritative 
and even-handed source of information.  There is also the problem that once an 
accusation is made, it will always cause harm because it will, at the very least, create 
doubt about a reputation which previously might have been unblemished; mud sticks.  
Protestations from a person who has been defamed that the allegation is untrue are 
rarely accepted at face value.  In defamation claims, either the withdrawal of a 
defamatory allegation by its maker (by means of some form of published retraction or 
apology) or a finding by the court in the claimant‘s favour will be necessary to 
vindicate a reputation.  

5. From the viewpoint of the person defamed, all that matters is whether the 
allegation is true or false.  Ignoring all other matters, a person against whom a 
defamatory false accusation is made will feel justifiably entitled to have that 
accusation withdrawn and to have his reputation vindicated.  Otherwise he will be left 
with a permanently damaged reputation because of the publication of a false 
accusation.  This could have terrible consequences for that person for the rest of his 
life.  This is particularly the case in an age in which allegations do not gather dust in 
newspaper archives but instead are actively maintained in perpetuity on websites 
which are no more than a ―Google‖ away59. 

                                            
59 As Mr Justice Tugendhat put it in §53 of Clarke v Bain  [2008] EWHC 2636 (QB): ‖The long term effect of a 
libel has commonly been expressed in metaphorical terms, such as ―the propensity to percolate through 
underground passages and contaminate hidden springs‖ (e.g Slipper v BBC [1991] 1 QB 283, 300). The position 
today can be expressed more strongly, as it was in a article published in The Guardian (by Siobhain Butterworth, 
on 20 October 2008): ―The consequences of putting information … into the public domain are more far-reaching in 
a world where things you say are linked to, easily passed around and can pop up if [the subject‘s] name is put into 
a search engine by, for example, a prospective employer. The web makes a lie of the old cliché that today's 
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6. As far as society is concerned, it is important that it receives true factual 
information.  There is no public interest in misinformation.  True information enables 
the public to be better informed and to take better decisions; false information can 
cause it to be to be misinformed and to make wrong decisions.  As Lord Nicholls said 
when giving judgment in the Reynolds case: 

Reputation is an integral and important part of the dignity of the individual. It also 

forms the basis of many decisions in a democratic society which are fundamental to 

its well-being: whom to employ or work for, whom to promote, whom to do business 

with or to vote for. Once besmirched by an unfounded allegation in a national 

newspaper, a reputation can be damaged forever, especially if there is no opportunity 

to vindicate one’s reputation. When this happens, society as well as the individual is 

the loser. For it should not be supposed that protection of reputation is a matter of 

importance only to the affected individual and his family. Protection of reputation is 

conducive to the public good. It is in the public interest that the reputation of public 

figures should not be debased falsely. In the political field, in order to make an 

informed, choice, the electorate needs to be able to identify the good as well as the 

bad.60 

7. It is in often said that, in contrast to the broadcast media, there is no effective 
regulation of the press.  Regulation is in fact partly achieved by the effective 
deployment of the law of defamation.  It is for the public good that newspapers are 
kept in check and false and defamatory information exposed as such.  In the 
absence of effective regulation, individuals need to have proper recourse to the law 
in order to protect themselves. 

8. Truth is not a value which is opposed to freedom of expression; it is a core value 
which is served by it.  Whilst sometimes one simply cannot ascertain what the truth 
is, one must always aspire to find it.   

9. The chilling effect arises where a defendant is afraid to publish material because it 
fears that it will transpire that the published information is false and that it will be 
successfully sued by a claimant and have to pay him damages and costs.  The 
chilling effect arises from the fear of the financial consequences of losing a 
defamation claim.  It is difficult for the law to make allowance for the chilling effect 
because so often it will depend upon the wealth of the maker of the defamatory 
statement and whether that publisher stands to profit financially from the making of 
such statements.  Conversely sometimes penury will encourage an individual to 
make a defamatory statement secure in the knowledge he has no assets to satisfy a 
judgment. 

10. The chilling effect may often be salutary: it will make a defendant careful about 
what it publishes; it will encourage it to take steps to satisfy itself that the relevant 
allegation is true.  

11. In the vast majority of defamation claims the defendant will be publishing the 
relevant material in pursuit of its commercial interests.  Usually it will be a newspaper.  

                                                                                                                                        
newspaper pages are tomorrow's fish and chip wrapping. Nowadays, … the things … in a newspaper are more 
like tattoos - they can be extremely difficult to get rid of.‖‖ 
60 Reynolds v Times Newspapers Limited [2001] AC 127, 201 
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Thus, in the majority of cases, an important counter to the chilling effect is the profit 
motive.  As Adam Smith observed:  ―It is not from the benevolence of the butcher, the 
brewer, or the baker that we expect our dinner, but from their regard to their own 
interest.‖  One must also bear in mind that a newspaper will factor into a decision to 
publish the fact that the vast majority of people defamed do not sue, or cannot afford 
to do so.   

12. Clearly, we do not live an ideal world where the truth is always attainable.  If the 
law demanded that a defendant always had to prove that an allegation was true 
society would perhaps not function properly because it would make people too fearful 
of being sued (their willingness to publish would be chilled).  The chilling effect can 
be ameliorated in two ways: 

Reduce the damages and costs payable by a defendant in the event of losing a 

defamation claim.  For instance, the introduction of the Offer of Amends procedure by 

the Defamation Act 1996 has done much to help in this regard.  Under that regime, 

which is used extensively by newspapers, if the defendant concedes the claim early 

on it will only have to pay discounted damages and will escape the litigation before 

costs begin to escalate.  Similarly, the reduction in damages awards since the Elton 

John case in 1996 has had a similar effect.  The proposed alteration to the CFA 

regime by ending the recoverability of success fees and ATE insurance premiums will 

also substantially reduce the chilling effect (although we reiterate the Bar Council‘s 

submissions to the Ministry of Justice that the proposed reform is far too extreme and 

will have unduly adverse consequences upon the right to reputation and access to 

justice – see below).  Abolishing the right to jury will also significantly reduce the chill 

because it will cause costs to decrease substantially. 

Introducing defences which do not require a defendant to prove the truth of a 

particular allegation in order to avoid liability. 

Triangulation 

13. We suggest that the task of the law is to set a boundary beyond which a 
defendant will not be required to prove a defence of truth.  In setting this boundary, 
the law must triangulate three interests: 

► the interest of the defendant in not being unduly ―chilled‖; 

► the interest of the claimant.  The law must consider in what circumstances it 
would be fair and just to leave a claimant in limbo by depriving him of the 
means of establishing that an accusation made against him is false; and 

► the interest of society in not only receiving factual information but knowing 
whether it is true or false. 

14. The law has developed a number of defences which do not demand that the 
defendant has to prove that the allegation in issue is substantially true: absolute 
privilege, qualified privilege, honest comment or responsible investigation.  
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15. The defence of absolute privilege is basically concerned with providing absolute 
freedom of speech in certain contexts, notably Parliamentary debates and court 
proceedings.  It is a well established defence and is not in issue in the current debate 
about libel reform. 

16. It is important to note that truth is not wholly excluded from the defences of 
honest comment, responsible journalism and qualified privilege: 

Qualified privilege 

There are numerous instances where particular types of communication will be 

protected by qualified privilege, for instance, the writing of employment references.  

So long as the communication was published on an occasion of qualified privilege, 

the defendant will escape liability.  These occasions of qualified privilege derive both 

from the common law and from the Defamation Act 1996.  Qualified privilege will be 

defeated if the claimant can prove that the defendant was actuated by malice.   In the 

vast majority of cases, the key feature of malice will be that the defendant knew that 

the allegation in issue was untrue.  Thus, if the allegation is actually untrue and the 

defendant knew that or was utterly indifferent to whether the allegation was true, the 

defence will be defeated.  This is an important safeguard because the qualified 

privilege defence does give a defendant a ―licence to defame‖.  On the whole, the 

defence of qualified privilege applies to numerically limited publications.   

Honest Opinion 

With honest opinion, the opinion/comment must be about something which exists, 

usually a fact.  The defence will usually only succeed if the underlying fact upon 

which the opinion is being made is true.   

Responsible publication 

The defence of responsible publication places an emphasis on the aspiration for 

truth.  The defence ought not merely to be about ticking a number of boxes prior to 

publication, it is about the journalists concerned taking such steps and uncovering 

such information as would cause a reasonable person to conclude (at the time of 

publication) that the relevant allegation was probably true.  The safeguard is that the 

journalist does his best to verify the information in issue before publishing it. 

Complexity 

17. If defamation law merely required a defendant to prove that the allegation in issue 
was substantially true, it would be remarkably simple for claimants as well as 
defendants.  However, the law has become more complicated in order to reduce the 
chilling effect i.e. to benefit defendants.  Whilst it is tempting to condemn this area of 
law for its complexity, it ought to be borne in mind that it is complex not for the sake 
of it but because of the nature of the issues it is attempting to resolve in a just and 
equitable manner.   
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Remedies 

18. The best way to restore an individual‘s reputation would undoubtedly be for his 
defamer to say to the very people to whom the publication was originally made that it 
was false.  Whilst this remedy can be agreed as part of a private bargain for a 
settlement, the court has no power to order it61 (although we would submit that due 
consideration ought to be given to amending the law in order to provide such a 
remedy in certain circumstances).  Whilst at the conclusion of a libel claim in which a 
truth/justification defence has failed (including where the defence has been struck out 
as not being arguable) the court is likely to impose a negative injunction preventing 
the defendant from republishing the allegation, it cannot order the defendant to 
publish a statement that the allegation was false.  This is probably because English 
law positively seeks to avoid interfering with editorial independence (which is also a 
major reason why pre-emptive (interim) injunctions to prevent the publication of 
defamatory allegations will only be granted in truly exceptional circumstances and 
are extremely rare).   

19. The amount of money awarded to a claimant in damages is meant to indicate to 
the world at large that there was no truth in the allegation sued upon.   

20. If a Declaration of Falsity were introduced as a remedy (which might simply mean 
that the defendant had to publish a very brief summary of the court‘s findings) it 
would: 

► reduce the amount which would need to be awarded in damages and 
therefore reduce the chilling effect;  

► inform society of the true position; and 

► give the claimant what he always wanted, proper vindication.   

Codification    

21. We would urge Parliament not to codify the common law.  As Lord Hoffmann 
said, when speaking on the Second Reading of Lord Lester‘s Bill, codification can 
only lead to expensive litigation over whether or not Parliament intended to change 
things.  Codification risks making matters more complex and more expensive for no 
gain (because its intention is not to improve or reform the law).  Parliament ought 
only to use the draft Bill to amend the existing law.  

Reality 

22. Before moving on to the specifics of the Bill itself, we believe that account must 
be taken of the fact that usually the claimant in defamation claims will be an ordinary 
person and the defendant a media organisation, usually a newspaper.  Furthermore, 
it is this type of claim which has the most significant impact upon society because the 
relevant information will often have been communicated to millions of people. 

Part II: the draft Bill 

23. There has been insufficient time to analyse each section of the draft Bill.  Where 
no analysis is offered, no conclusion ought to be drawn as to whether we have 
concluded that the proposed change is worthwhile (or otherwise). 

                                            
61 Save under the little used summary disposal procedure instituted by the Defamation Act 1996. 
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24. One of the overarching issues identified by the Joint Select Committee on the 
Draft Defamation Bill (―the Committee‖) is whether the draft Bill (―the Bill‖) strikes an 
appropriate balance between the protection of freedom of speech and the protection 
of reputation.  For reasons set out below, we conclude that its overall effect would be 
unduly to favour defendants.  

Clause 1: threshold for actionability 

25. We do not believe that Clause 1 ought to be enacted.  The current common law 
has already made proper provision by insisting on a threshold of seriousness before 
a claimant is able to purse a defamation claim. In Thornton v. Telegraph Media 
Group62 Mr Justice Tugendhat emphasised the need for that threshold — some 
tendency or likelihood of adverse consequences for the claimant. His decision has 
meant that a defamatory allegation must ―substantially affect in an adverse manner 
the attitude of other people towards the claimant, or have a tendency to do so‖63 in 
order to be actionable.  To further change this part of the law would encourage the 
expenditure of time and money. 

Clause 2: Responsible publication in the public interest 

26. Clause 2 appears to codify the existing common law.  We suggest that the 
formulation of the defence set out in the draft Bill ought to be reformulated in order to 
introduce an element of fairness to claimants and keep society better informed.  The 
reform proposed would not compromise the rationale of the responsible publication 
defence; to reduce the chilling effect. 

27. The responsible publication defence constitutes a very serious abrogation of an 
individual‘s Article 8 right to reputation.  It begs the question: is it just to deprive a 
person who has been defamed of any chance to vindicate his reputation if the article 
which defamed him was on a matter of public interest and the relevant newspaper 
carried out a responsible investigation prior to publication, even if it transpires that 
the allegation made by it had been false?   

28. A claimant will take on the daunting task of bringing a defamation claim because 
he will know that the allegation is untrue; this will ordinarily sustain him through the 
protracted process of taking a claim through to trial against a newspaper.  However, 
consider the position of a claimant who has set out to vindicate his reputation who is 
faced by a responsible publication defence: 

► The truth of the accusation made against him becomes irrelevant.  All that 
matters is whether the article concerned a matter of public interest and 
whether it was responsibly investigated.  If the claimant wants to vindicate his 
reputation he will have to go to trial in the hope that the newspaper fails to 
prove that it investigated the story against him responsibly.  The court will not 
consider whether the allegation was true or not; such evidence will be 
inadmissible.  The claimant will rightly not care what steps were taken to 
investigate the story, he will just want some form of public acknowledgement 
that it was false. 

► Whilst the claimant may be able to take a view before commencing litigation 
as to whether or not the article in question related to a matter of public 

                                            
62 [2010] EWHC 1414 (QB) 
63 ibid. §95 
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interest, he will have no idea as to how the relevant journalists investigated 
the story.  It will be quite possible for them to have acted responsibly (by 
ticking the responsible publication boxes) and for the article to be untrue 
(which is why the defence was devised).  Thus, if the claimant wants to 
spend up to several years enduring the stress of litigation and the fear of 
losing the claim (and possibly his home), he will have to set out to refute 
something in which he has no interest: that the article was in the public 
interest and investigated responsibly, when all he (quite reasonably) wants is 
an acknowledgement that the allegation made against him was false. 

29. If the claimant loses an action in which the defence was that of responsible 
publication, he will be left with a serious allegation having been made against him 
without having been given the chance to establish that it was false and society will 
most likely be left believing that the original allegation was true.  There will be 
situations where the impact upon a claimant will be such that he or she will receive 
death threats or even have to go on the run and yet will still be deprived of an 
opportunity to vindicate their reputation.64 

30. The aim of the responsible publication defence is to reduce the chilling effect.  If, 
for instance, a newspaper has done its best to verify a story on a matter of public 
interest, it will be more ready to publish it if it knows that it will have a defence even if 
it later discovers that the article was false.  It will be more willing to publish the story 
because, on the information before it, it will know that it has a good chance of seeing 
off a claim for defamation even if it transpires that it could not prove that the 
published allegation was true.  This will allow more stories in matters of public 
interest to be published (some of which will be true but some of which will not; society 
will never know which is which). 

31. The unfairness to the claimant (and to the public) which arises from the use of the 
responsible publication defence could be ameliorated, whilst still achieving a 
meaningful reduction of the chilling effect, by making provision for the following 
proposal.  A provision could be inserted in Clause 2 to the effect that if the defendant 
wishes to rely solely upon the responsible publication defence, it must voluntarily 
publish a statement within three months of notification of the claimant‘s claim, so far 
as it is reasonably able, with reasonable prominence to the effect that the allegation 
was false (a ―Statement of Falsity‖)65.  The claimant will then be able to either: 

► end his claim and receive his costs up to the date upon which the Statement 
of Falsity was published but no damages (his reputation having been 

                                            
64 In a case in which a Tamil hunger striker was accused by the Daily Mail and the Sun of secretly eating cheese 
burgers during his hunger strike he received death threats from fellow Tamils who wrongly believed, having read 
the defamatory articles, that he had betrayed them (see BBC1 documentary See You in Court broadcast on 17 
May 2011).  In Lillie & Reed v Newcastle City Council [2002] EWHC 1600 (QB) two nursery nurses were wrongly 
accused of paedophilia.  As a result they had to flee their homes and go into hiding for fear of physical attack.  In 
both cases there was a public interest in the relevant allegations.  If the journalists concerned had acted 
responsibly in publishing the allegations (regardless of the falsity of those allegations) a responsible publication 
defence could have succeeded and the claimants in both cases would consequently have had their lives blighted 
and given no opportunity to obtain vindication. 
65 As an alternative to a Statement of Falsity, a defendant might be asked to publish a statement to the effect 
that: following publication the newspaper has reviewed the allegation and has decided not to stand by the truth of 
it.  The allegation is therefore unproven, the newspaper has decided to undertake to the claimant not to repeat it 
in the future (a Statement of Neutrality).  However, we believe that would still leave an unjustifiable stain upon the 
claimant‘s reputation.  We conclude that the presumption of innocence/the right to reputation ought to prevail 
unless someone is willing to prove otherwise.  As said elsewhere in this paper: let he who asserts prove. 
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meaningfully vindicated by the voluntary publication of the Statement of 
Falsity); or 

► to carry on with the claim and, if he wins, to receive damages and costs in 
the normal way (i.e. if the responsible publication defence ultimately fails).   

32. Whilst the above proposal provides for the defendant to pay the claimant‘s costs 
up to the date of the publication of the Statement of Falsity, so long as such a 
Statement is made early on in the litigation these ought not to be substantial66.   

33. Sometimes a defendant will choose to plead a justification/truth defence as well 
as a responsible publication defence.  In pleading a justification defence a defendant 
will set out in full detail his case as to why the allegation in issue is true and will make 
a Statement of Truth at the end of the relevant legal document in support of that 
assertion.  This is regarded as a very important step in litigation.  It is of itself 
damaging to the claimant; now that the newspaper has examined the allegation in 
the cold light of day and, no doubt following further investigation, it has asserted to a 
court of law that it is true (and may be relying on matters of which it was unaware at 
the time of publication).  Real unfairness against a claimant will arise if responsible 
publication and justification/truth defences are both pleaded and the responsible 
publication defence is heard first and succeeds.  The trial as to whether the article 
was a responsible publication in the public interest will not have considered whether 
the article was true or not.  If the claimant tried to give evidence that the allegation 
was positively untrue, that would be ruled to be inadmissible.   

34. Where a justification defence is pleaded in addition to a responsible publication 
defence, the defendant could not be expected to make a Statement of Falsity.  In 
such circumstances the truth/justification defence ought to be tried first.  If the 
newspaper loses the justification defence, it would have to publish a Statement of 
Falsity in order to continue with its responsible publication defence.  However, if a 
claimant chose to forego the option of winning damages, he could end his claim at 
that stage and receive his costs but no damages.   

35. Clause 2 ought to include a provision to the effect that the relevant allegation 
ought to have been investigated to such a degree that the publisher reasonably 
concluded that the allegation in issue was true.  This avoids the rather sterile ―ticking 
of boxes‖ and instead focuses on the attempts being made, in the particular 
circumstances surrounding publication, for the publisher reasonably to satisfy itself 
that the allegation is true.   

Clause 2(3) Reportage67 

36. Clause 2(3) refers to what is usually called the ―reportage‖ defence.  The 
formulation adopted in Clause 2(3) is fraught with danger.  We submit that: 

► Clause 2(3) ought not to be included in the Bill; and 

                                            
66 Alternatively, the Committee might consider the option of simply providing that the claimant and defendant 
bear their own costs but this might be said to be unduly unfair to a claimant (particularly where the publication 
complained of was made further to a commercial enterprise such as a newspaper, which will normally be the 
case) and would represent a problem for an impecunious claimant trying to obtain CFA funded representation. 
67 Our thanks to Godwin Busuttil for his assistance on Clause 2(3). 
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► serious consideration ought to be given to abolishing the common law 
reportage defence.  We note that this suggestion was made by Professor 
Alastair Mullis and Dr Andrew Scott in their submissions to the Committee. 

37. Clause 2(3) would permit a newspaper to pass on a defamatory allegation made 
by one individual against another so long as it was made during a dispute and the 
dispute was reported accurately.  Thus, a highly defamatory allegation could be 
republished by a newspaper without it having to carry out any check upon the truth of 
the allegation and without the allegation even being on a matter of public interest.  
Suddenly, a dispute between a couple of people could permit a newspaper to report 
upon untrue allegations made during that dispute to millions of people with impunity. 
It undermines the well-established principle that ―repeating someone else‘s libellous 
statement is just as bad as making the statement directly‖68 (the repetition rule).  We 
would submit that it is not right that the repetition rule should be disapplied simply 
because a writer chooses to repeat a serious defamatory allegation about someone 
in the course of ―an accurate and impartial account of a dispute between [that 
person] and another person‖. 

38. Clause 2(3) does not require a process of verification, of independent checking of 
the relevant allegation.  Publishing serious defamatory allegations without 
verification, outside the closely regulated confines of statutory reporting privileges, is 
irresponsible. As Lord Bingham put it in Jameel v Wall Street Journal Europe Sprl69: 
―The rationale of this test [of responsible journalism] is, as I understand, that there is 
no duty to publish and the public have no interest to read material which the 
publisher has not taken reasonable steps to verify.‖  If, as Lord Bingham said, the 
very rationale of responsible journalism is verification, how can journalism be 
responsible if no steps to verify are taken?  Clause 2(3) will grant a licence for the 
irresponsible laundering of libels with impunity. 

39. Furthermore, Clause 2(3) makes no provision for the defence to be defeated if 
the publisher is found to have published it maliciously.   

40. The Reportage defence encourages ‗churnalism‘.  Nick Davies in his critique of 
contemporary journalism, ―Flat Earth News‖70, described the journalistic practice of 
simply repeating information taken from elsewhere at face value: ―This is journalists 
failing to perform the simple basic functions of their profession…This is journalists 
who are no longer out gathering news but who are reduced instead to passive 
processors of whatever material comes their way, churning out stories, whether real 
event or PR, important or trivial, true or false…This is the heart of modern journalism, 
the rapid repackaging of largely unchecked second-hand material, much of it 
designed to service the political or commercial interests of those who provide it‖.71  Of 
course, it is up to newspapers to choose how to conduct their business, but they 
should not be given a licence to defame merely because they have chosen to repeat 
other people‘s libels. 

41. Abolition of the reportage defence will not prevent newspapers from reporting 
disputes.  Such reports can be quite easily made because all the newspaper will 

                                            
68 See Lord Reid in Lewis at 260 and, more recently, Arden LJ in Curistan v Times Newspapers Ltd [2008] 
EWCA Civ 432; [2009] QB 231, at [2] & [53]. 
69 [2006] UKHL 44; [2007] 1 AC 359, at [32]. 
70 (2008), Chatto & Windus. 
71 pp. 59-60. 
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need to do in reporting them is not to point the finger of blame in such a way as to 
push the meaning of the relevant article over the threshold of what is defamatory. 

Clause 3: Truth 

42. The defence of truth (currently known as justification) has the benefit of the 
experience accumulated by the common law from applying the defence to a wide 
variety of factual situations.  It appears that the principles derived from this case law 
will continue to apply because Clause 3 does not appear to change the law but only 
to codify it.  But, if this is correct, we wonder whether there is any point in 
implementing Clause 3. 

43. We believe that submissions have been made that the burden of the proof ought 
to be reversed.  This would have serious implications for one of the key principles 
underpinning not only English law and jurisprudential tradition but also the law and 
traditions in all other jurisdictions: the presumption of innocence72.  If a defendant, 
usually a newspaper, chooses to accuse someone of a crime or other morally 
reprehensible act, it is difficult to see the justice in obliging that individual to prove his 
innocence.  Put another way: let he who asserts prove.  One might ask why should a 
claimant (who has played no role in the investigation of the story, the determination 
of its content or the decision to publish it) have to prove his innocence? 

44. In regard to corporations, it is difficult to see why a different rule ought to apply.  
Most defamation actions arise from publications made by newspapers who will 
frequently be more wealthy and more powerful than the corporations whom they 
defame.  Many individual claimants will be wealthier than most corporations.  The 
truth or falsity of an allegation will not turn on the wealth of the person or corporation 
defamed.  The importance to society of knowing the true position may in fact be of a 
higher order when a corporation rather than an individual is defamed because more 
people will have dealings with a corporation, whether as customers or shareholders. 

Clause 4: Honest Opinion 

45. The common law honest opinion defence, following the liberal development of it 
by the Supreme Court in the 2010 case of Spiller v Joseph73, is inherently fair and 
recognises some of the subtleties of the defence which do not appear to be 
recognised in the Bill.  Following Spiller, the defence will apply if: 

► the words complained of constitute comment; 

► the words, at least in general terms, specify what it is that has led the 
commentator to make the comment, so that the reader can understand what 
the comment is about; 

► the facts upon which the comment is made must be true; 

► the comment is one which a person could honestly make, however 
prejudiced, on the relevant facts (even if the comment was objectively 
unreasonable given the relevant facts);  

                                            
72 In Re BBC [2009] 3 WLR 142 §69 Lord Brown stated: ―I agree with Lord Hope that the presumption of 
innocence is of relevance not only under article 6 (in respect of which, as stated above, I conclude D can have no 
complaint here) but also under Article 8 in so far as it bears on the Defendant‘s reputation.‖ 
73 [2010] UKSC 53 
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► the comment is on a matter of public interest (which in this context means 
legitimate public concern); and 

► the publisher did not act maliciously. 

46. The merits of the defence are that: 

► it gives a commentator a wide ambit within which to pass comment; but 

►   it is not unduly unfair to the person being defamed because the reader will 
know roughly what the comment is about e.g. if the commentator says that a 
politician is racist because he wants a temporary ban on immigration, the 
sting of the ―racist‖ allegation will be viewed in context because the reader 
will realise that the politician is not being called a racist in the more usual 
sense. 

47. Take the example given by Lord Phillips in Spiller: where a barrister is said by a 
commentator to be ―a disgrace to his profession‖, for the defence to apply the 
commentator ―should make it clear whether this is because he does not deal honestly 
with the court, or does not read his papers thoroughly, or refuses to accept legally 
aided work, or is constantly late for court, or wears dirty collars and bands.‖ 
(paragraph 103)  It would be unfair if the comment was actually made because the 
barrister was scruffy (without the commentator stating that this was the reason), 
given that many readers would assume that the comment was made because the 
barrister was negligent or bad at presenting cases to the court.  ―A fair balance must 
be struck between allowing a critic the freedom to express himself as he will and 
requiring him to identify to his readers why it is that he is making the criticism.‖ 
(Paragraph 104) 

48. Clause 4 does not require the comment to identify in general terms what it is 
about.  It could thus apply extremely unfairly against claimants.  Furthermore, it would 
be better for the public to know the general reason as to why the comment has been 
made; it will cause it to be better-informed.  It is open to question whether comment 
which does not give a fair indication of its basis contributes much to society at all.  

49. If Clause 4 is to stand, the term ―public interest‖ ought not to be used and the 
term ―legitimate public concern‖ used instead in order to avoid confusion. 

50. We agree with the point made by Professor Mullis and Dr Scott in their written 
submission (§23), that Clause 4(4)(b) ought not to be enacted for the same reasons.  
Honest opinion ought to be on true facts, not on information which might be true or 
false. 

Clause 6: the Single Publication Rule 

51. Clause 6 appears to have ignored the Culture, Media and Sport Select 
Committee‘s recommendation that a claimant who is caught out by the single 
publication rule should be entitled to a court order to correct the defamatory 
statement in issue (paragraph 230). 

Clause 7: Jurisdiction 

52. Libel tourism is not a problem which needs to be addressed by this Bill.  The 
Report of the Libel Working Group (set up by the Ministry of Justice) published on 23 
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March 2009 defined a libel tourism case as one where usually both parties will be 
domiciled outside the jurisdiction.  The statistics compiled by the MoJ and published 
in that Report revealed that in 2009 there had been no such cases.  That Report‘s 
conclusion in regard to libel tourism was modest: that there ought to be a tightening 
of the civil procedure rules so that inappropriate claims could be stopped at an earlier 
stage. 

53. We suspect that the spectre of libel tourism was summoned as a means of 
supporting the call for reform of the law of defamation.  The argument used was that: 
given that persons from other legal jurisdictions are choosing to sue in the English 
courts, it must be that English defamation law is unduly pro-claimant compared to the 
law in other jurisdictions.  Since it has been established that ―foreigners‖ are not 
flocking to sue for defamation in England, one could apply the same logic to argue 
that defamation law is properly balanced or at least not significantly different from 
that applied in other jurisdictions.  If ―foreigners‖ are quite happy to sue for 
defamation in their own courts, the law applied in those courts is unlikely to be 
particularly different from that in England. 

54. A similar argument advanced in the clamour for libel reform ran to the effect that: 
given that there are ―too many‖ defamation claims brought in England and Wales, it 
must be too easy to bring such actions.  However, this reasoning ignored the equally 
plausible thesis: there are ―too many‖ defamation claims because ―too many‖ people 
are being defamed. 

55. The Committee might be interested to know that two newspaper proprietors voted 
with their feet when choosing a jurisdiction in which to sue for defamation.  In 2005 
the owners of The Daily Telegraph and The Sunday Telegraph, Sir David and Sir 
Frederick Barclay, chose to sue The Times for defamation in France (circulation 
3,500) rather than this jurisdiction (circulation over 600,000).  They could have sued 
in either jurisdiction.  In France the publication of a libel is a criminal offence.  
Therefore a losing defendant is saddled with a criminal conviction (one of the 
defendants was the editor of The Times).  Furthermore, the Barclays sought a 
remedy available in France and a number of other jurisdictions, a right of reply (droite 
de réponse).  This remedy is unavailable here because English law will not permit a 
court to interfere with a newspaper‘s editorial independence.   

Clause 8: Trial by Jury 

56. We support the introduction of Clause 8 and would support a move to go even 
further by abolishing the right to jury trial without qualification. 

57. The right to jury trial causes costs to be significantly higher and the course of 
justice slower than would be the case if this right were abolished. 

58. Jury trials last longer than those tried by judges (perhaps twice as long). There is 
also the problem of an expensive trial ending with a hung jury and the whole process 
having to be repeated again; a prospect feared by litigants. Judges always have to 
reach a decision and give their reasons. 

59. While few defamation cases conclude with a trial of any description, the costs in a 
defamation case will be significantly increased simply because it is due to be tried by 
a jury (even if this never actually takes place). This is because judges are restricted 
in the extent to which they may trespass upon the jury‘s ultimate role as fact finder. 
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The most notable example of this concerns the issue of meaning. The meaning 
which the court concludes that the words complained of bear is fundamental to all 
defamation litigation. 

60. If meaning could be determined at the outset of litigation, huge costs would be 
saved because each party would prepare cases and evidence which were relevant to 
that single meaning.  Alternatively the claim or its defence might be dropped, if the 
finding was adverse to one party‘s case. However, under the current system the 
parties have to prepare cases which cover the range of meanings which the jury 
might conclude the words bear. If the case is to be ultimately tried by a jury, all a 
judge can do beforehand is to strike out meanings which the words complained of 
are not capable of bearing or which, put another way, a jury would have to be 
perverse to find. The judge cannot decide on the actual meaning. 

61. If there was no right to jury trial in defamation actions, we believe that this Bill 
would not be proposing to introduce it. 

62. Trial by judge has positive advantages. A judge must give a reasoned judgment; 
a jury need only give a bare verdict. A judgment can be scrutinised by an appeal 
court whereas a jury verdict can only be set aside if perverse (in which case another 
jury will usually have to be sworn in order to determine the same issue). Decisions by 
judges are subject to scrutiny in a way in which jury verdicts are not. Would we want 
to dispense with openness as to how a decision had been reached and replace it 
with inscrutable jury verdicts? 

63. Oddly, we believe that the right to jury trial has an adverse effect upon access to 
justice.  This is because the cost and perceived unpredictability of jury trials 
discourage litigants from having their cases adjudicated. 

64. Of course, there are arguments that trial by jury is better. For instance, a jury 
might be said to be better able to decide what meaning the ordinary person would 
derive from an article in a tabloid. However, the other advantages of trial by jury tend 
to rely on what Professor Glanville Williams described as ―folk-lore‖, vague notions 
about the superiority of verdicts made by a group of laypersons rather than by an 
expert. But even if those advantages existed, do they really justify the continuation of 
a mode of trial which is having adverse consequences for access to justice and 
freedom of speech? 

Part III: consultation issues 

Defamation via the Internet 

65. All we would say in regard to this very complicated topic is that if someone 
wishes to defame someone else (or invade their privacy) they ought not to be able to 
do so anonymously.  Natural justice demands that if someone wishes to make an 
accusation, he ought to identify himself.  Properly understood, freedom of speech 
does not encompass the right to make damaging accusations without identifying 
oneself.  Provision should be made for a simple way of identifying the primary author 
of the words in return for such immunity from liability as is conferred on a secondary 
publisher such as an ISP. 

66. Even if a person does not use a proper name when publishing a defamatory 
statement, that name ought to be readily available to the subject of an allegation 
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upon enquiry so that he can decide what action to take.  A claimant ought not to be 
forced to engage in the expensive Norwich Pharmacal process in order to find who 
has chosen to make an allegation against him.  Upon identification, the defendant will 
be in the same position as any other named defendant, he will be protected by the 
law unless he does not have a defence. 

67. It is difficult to have sympathy for the hugely wealthy corporations such as 
Google, Facebook and Twitter who complain about the problem of being sued for 
defamation, if they do not take proper or any steps to identify persons who register 
with them and use them as platforms for anonymously attacking others (and 
sometimes to breach privacy and fatally undermine court orders).  

68. We could not express our concern better than the journalist Martin Kettle in his 
article To argue for controls over the internet may not be cool, but it's right, published 
by the The Guardian on 26 May 2011:  

―To argue for controls over the internet may not be cool. But the internet was 

surely not meant to be this way. The geniuses who created the modern web 

and made it so exciting did not do so in order to create the largest 

pornography bombardment in human history, to have a global email system 

weighed down by spam, to encourage hostile hacking into national security 

secrets, to embolden sectarian bigots to violent threats or mere gossipers to 

say ill-considered things under the protection of pseudonymity. Of course 

governments must not be heavy-handed in the way they undo these things. Of 

course the industry needs to be fostered not fettered. But all revolutions 

generate unintended consequences that need to be put right.‖  

Litigation Funding 

69. Good law is of little or no use if the average person cannot afford to deploy it.   

70. We support the Bar Council‘s submissions to the Ministry of Justice that the 
current proposal to do away with recoverable success fees and recoverable ATE 
insurance premiums will lead to unjustifiable unfairness.  The idea that success fees 
and ATE premiums could be paid from a claimant‘s damages is divorced from reality.  
Furthermore, the MoJ‘s proposal takes no account of the fact that defendants are 
often defended in defamation actions with the help of CFAs; a successful defendant 
will have no damages from which to pay for a success fee and ATE insurance 
premium.  A notable case where the defendant was represented on a CFA was that 
of Simon Singh. 

71. Prior to the introduction of CFAs with recoverable success fees and recoverable 
ATE premiums, claimants could not realistically bring defamation claims, however 
meritorious, against newspapers because they could not afford the legal fees.  Even 
a 10% chance of losing one‘s house was too high to bear, even if the case was 
highly meritorious.  Newspapers regularly and deliberately out-spent claimants in 
order to force them into submission.  In Adam Raphael‘s book My Learned Friends: 
An Insider’s View of the Jeffrey Archer Case and Other Notorious Libel Actions74 
(written in 1989, prior to the introduction of CFAs)   Justin Walford, a lawyer 

                                            
74 1989 WH Allen 
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employed at that time by the Daily Express (and now with The Sun), conceded: ―If a 
newspaper were honest I suspect they would admit to drawing actions out in the 
hope that a (claimant) runs up large legal bills, loses heart and settles.‖75  As Mr 
Raphael concluded in regard to the pre-CFA era: ―You have, in fact, to be not just 
very rich but also supremely confident to pursue a libel case to the bitter end.‖76   

72. General/Aggravated damages in defamation claims are low.  Whilst the 
theoretical cap for general damages is c.£215,000, the average settlement amount is 
c.£20,000.  Non-monetary remedies are extremely important: injunctions and (as part 
of a settlement) apologies/retractions.  The better the apology/retraction secured as 
part of a negotiated settlement, the lower the damages will be (because vindication 
will in large part be achieved by the apology/retraction).  Special and/or exemplary 
damages are almost never awarded. 

73. The availability of effective ATE cover (or a viable alternative) is vital in order to 
permit litigants to either bring or defend defamation claims.  In particular, no claimant 
will be able to take on a newspaper without substantially reducing the risk of an 
adverse costs order wiping out his life savings (except ironically, the man of straw). 

74. Damages are simply too low to make the system which the MoJ is seeking to 
implement workable; damages in defamation actions are too low to provide 
meaningful success fees and to pay for ATE insurance premiums.  A 10% increase in 
general damages would not be a sufficient increase to make such a system workable 
or encourage practitioners to take on the unavoidable risks of such claims. 

75. Claimants and defendants ought to have access to the same CFA scheme.  A 
workable scheme will require (modest) success fees to be recouped from the losing 
party.   

76. The Bar Council proposed to the MoJ a system of staged success fees.  A low 
recoverable success fee of 10% - 25% would apply to proceedings which were 
concluded up to 35 days after the disclosure of documents.  The success fee would 
then rise to 50% if the case was one of the very few which continued after the 35 day 
period.  The 50% is crucial for a barrister to be willing to take on the risk of taking a 
claim to trial.  The recoverable success fees could perhaps be reduced if some 
money could also be deducted from damages (but this would not assist a defendant). 

77. If claimants or defendants had to face the mere chance of having to pay the costs 
of an opponent, they would not be able to bring/defend claims.  In particular, the 
hand of newspaper defendants, ever ready to outspend a claimant as a non-merit 
based tactic for seeing off a claim, will be immeasurably strengthened. 

78. The MoJ has ignored the Culture, Media and Select Committee‘s proposals 
concerning CFA success fees, that 10% of a success fee ought to be recoverable 
from a losing party with the remainder paid by the client to his lawyer in a manner to 
be agreed privately between them (paragraph 307 of its report).  For reasons already 
given, we do not believe that 10% is high enough where a matter has gone to trial but 
would otherwise support that Committee‘s proposal.  However, the success fee 
recoverability ought to be greater for a defendant because it will have no damages 
from which to pay that part of a success fee not met by the recoverable 10% portion.  

                                            
75 My Learned Friends p.217 
76 ibid. p.216 
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This would not be unreasonable given that in such a situation the defendant will have 
been compelled to defend himself; the claimant will have been a volunteer. 

The Rehabilitation of Offenders Act 1974 

79. The Bill‘s failure to address the problems raised by the Rehabilitation of 
Offenders Act 1974 is an opportunity missed.   

80. The Rehabilitation of Offenders Act 1974 introduced a system whereby 
convictions became spent after a certain period of time.  After a conviction became 
spent, the convicted person would be under no obligation to reveal its existence to a 
potential employer and the conviction could only be mentioned in court proceedings if 
it were in the interests of justice to do so.  The passing of the 1974 Act constituted 
recognition that after a period of time, persons with convictions ought to be permitted 
to ―move on‖.  However, the 1974 Act dealt with the problem of third parties 
publishing details of spent convictions in a thoroughly unsatisfactory manner.  Where 
a third party published the fact of a spent conviction, the person with the spent 
conviction could sue in defamation77 but would win only if he could prove that the 
publisher had acted maliciously in publishing the fact of the spent conviction (which 
will mean that the fact of the spent conviction was published with some irrelevant, 
spiteful or improper motive78).  However: 

► malice will be almost impossible to prove in such a situation because, after 
all, the fact of the conviction is a true fact; and 

►  it will matter not to the convicted person whether the publisher is malicious 
or not.  The publisher‘s malice will have nothing to do with the convicted 
person‘s (and society‘s) interest in permitting him to be rehabilitated. 

81. If there were an opportunity to change the law in this regard, we would suggest 
that a claimant ought to be given a remedy where the publisher knew or ought 
reasonably to have known that the conviction was spent, unless there was a greater 
public interest in publishing the relevant information than there was in maintaining the 
claimant‘s right to be treated as a rehabilitated person79. 

June 2011

                                            
77

 Strictly speaking, we doubt whether the action created by the Rehabilitation of Offenders Act 1974 is actually 
defamation in the true sense but rather a cause of action in privacy.  However, this is really an academic point. 
78 Herbage v Pressdram [1984] 1 WLR 1160 
79 A publisher would automatically be protected in any event by a privilege defence if it was reporting upon 
mention of the spent conviction made during court proceedings. 
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Memorandum submitted by Dr Andrew Lewis (EV 39) 

The Impact of Libel Laws on Bloggers 

Introduction 

1. The following case studies are examples of how current libel laws have personally 
affected me and my blogging activities.  

2. My name is Andy Lewis and since 2006 I have been writing a regular blog at 
quackometer.net. The subject matter of my blog is an examination of superstitious 
and pseudoscientific health beliefs (often known as Complementary and Alternative 
Medicine), the potential harms that such beliefs can hold and the role of authorities 
and regulators in mitigating such potential harms. 

Case 1: The Society of Homeopaths 

3. In August 2007, I wrote a blog post entitled The Gentle Art of Homeopathic 
Killing.80 The subject of the post was to examine the role of the Society of 
Homeopaths in regulating its members. A year before, the BBC Newsnight 
programme81 had investigated homeopaths in the UK who appeared to be offering 
dangerous advice to travellers to malarial areas. In particular, there was concern that 
it was routine for homeopaths to suggest homeopathic sugar pills could protect 
against serious travellers‘ conditions. Despite finding many examples, the Society of 
Homeopaths did not take any action against its members who were exposed by the 
programme. 

4. I had concluded that despite the Society having a Code of Ethics that prevented its 
members from acting in certain ways, this code was never upheld and that 
homeopaths were free to practice as they saw fit. As such, such as code might give 
false assurance to the public that homeopaths were under appropriate scrutiny when 
they were not. In order to test this, I examined a particular member‘s claims and how 
they might be breaching the Society‘s Code of Ethics. The homeopath concerned 
was advertising that they could treat childhood asthma in the UK, and had been to 
Kenya to work at a clinic specializing in the homeopathic treatment of malaria, TB 
and HIV – activity that I suggested were likely to put lives at risk. 

5. The first I knew that there was a problem with this post was on the 4th of October 
when I was contacted by my web hosts, Netcetera, alerting me that they had 
received a letter from the solicitors of the Society of Homeopaths (Howes Percival) 
requesting that they considered my post defamatory and that Netcetera should 
remove it. Netcetera say they have a policy of first asking the author to ‗come to an 
agreement‘. 

6. I immediately wrote an email to Paula Ross, the then Chief Executive of the 
Society of Homeopaths, asking her to clarify the nature of their complaint and to 
explain why they viewed the article as defamatory. I wrote ―If you could tell me 
urgently what the wording is that you feel is incorrect, defamatory or not fair comment 
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 http://qako.me/kl01zD ―Malaria advice 'risks lives'‖, By Meirion Jones, BBC Newsnight 
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I will examine it immediately and will ensure a friendly and swift resolution of this 
matter.‖82 

7. The Society did not reply to me. Instead, Howes Percival wrote to Netcetera again 
saying that the letter to ask for clarification was ―inappropriate‖ and that all 
correspondence should go through ―the firm‖. I was included in the email and this 
was my first communication from the solicitors. At no point here or subsequently did 
the Society clarify the nature of its concerns or allow me any possibility to address 
them. The letter repeated the demand that the ‗material be removed‘ and pointed out 
to Netcetera that Godfrey vs Demon showed that Netcetera would be liable for the 
material hosted on its sites. The threat was made that if the post was not removed by 
the 11th then ‗our client will have no option but to tale immediate legal action against 
Netcetera and the Website‘. 

8. As neither I nor Netcetera were given any chance to address the concerns and, as 
the alternative was the suspension of my account by Netcetera, I had no option but to 
remove the material. 

9. I was paying Netcetera £10 per month to host the Quackometer and various other 
sites I had constructed for friends and an elderly persons‘ charity. 

10. A number of people had heard about my predicament and as soon as they saw 
my post had been removed, found copies in the Google cache and reposted my 
article on their own web sites. Within a few days, over 64 copies had been reposted 
over the web after support from such people as Ben Goldacre from the Guardian83 
and the blog of Professor David Colquhoun FRS.84 

11. This support, whilst welcome, was also disconcerting as it was very unclear how 
such multiplication of any alleged libel would be viewed by the courts should the 
Society wish to pursue me. 

12. As of today, the phrase "The Gentle Art of Homeopathic Killing" returns 20,900 
hits on Google. 

13. The Society of Homeopaths wrote to the Guardian after Goldacre‘s article was 
printed. It is worth quoting the relevant parts as it is the only place where the thinking 
of the Society is explained: 

The Society of Homeopaths took the content of the 2006 BBC Newsnight 

programme on malaria very seriously and responded via press statements and 

media interviews promising action if it were required. We 

contacted the programme makers directly to ask for their evidence that 

any Society members had given dangerous or misleading 

advice to members of the public. They were unable to provide a single 

example. The Society's professional conduct procedures cannot be invoked 

without a specific complaint, an alleged offender or any evidence. In these 

circumstances, The Society was unable to investigate a specific case. 
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Nevertheless, as a further precaution, we reissued our Guidelines on advice 

for the prevention of malaria and sent a copy to every member within a 

day of the programme being aired. 

The Society instructed lawyers to write to the Internet Service Provider of Dr. L

ewis' website because the content of his site was not merely critical but 

defamatory of The Society, with the effect that its reputation could have been 

lowered. Dr Lewis, in his article, stated as fact highly offensive comments 

about The Society and it is for that reason that The Society decided it had no 

option but to take action. The very crude abuse posted on various websites 

and e-mailed to The Society since our action suggests that these 

bloggers/authors are not people who are interested in a real debate 

on the basis of either science or the public good but who simply want to attack 

homeopathy, for the very sake of it. 

14. This episode came to an end when I obtained emails from the BBC Newsnight 
team that came from the Society of Homeopaths showing that the above statements 
were very misleading85. The Society had acknowledged receipts of transcripts of the 
undercover conversations with their members, including a Fellow of the Society of 
Homeopaths. It was simply not true that the Society was unable to investigate any 
cases, and indeed in the Society of Homeopaths Newsletter (Winter 2007) they told 
their members that ‗the researchers identified three of our members‖.  

Case 2: Professor Joseph Chikelue Obi FRCAM 

15. Joseph Obi, or as he prefers to style himself, Distinguished Provost of RCAM 
(Royal College of Alternative Medicine) Professor Joseph Chikelue Obi 
FRCAM(Dublin) FRIPH(UK) FACAM(USA) MICR(UK), used to be a doctor in the UK 
until he was struck off by the GMC after serious professional misconduct at South 
Tyneside District Hospital in 2003. He was alleged to have had inappropriate 
relationships with psychiatric patients, failed to care for patients, and was being 
investigated by the police for ―taking thousands of pounds of a 58 year old woman‖.86 

16. I wrote two blog posts in 2006 about how this was one of the most extreme 
examples of how people in Alternative Medicine use questionable titles and 
qualifications to enhance their credibility. Obi is a Professor of an organization that he 
invented – the Royal College of Alternative Medicine – which in reality is a post box 
in Dublin. Obi was selling ‗Fellowships‘ of the College for many thousands to other 
people so they too could designate themselves with the letters FRCAM. 

17. Once again, the first I knew there was a problem was when Obi sent an email to 
Netcetera. It contained the threat,  

Further to our Previous Warnings , we wish to (once again) remind you that 

Quackometer.net  (which you Host and Register) has still been flagrantly 

violating our Statutorily Registered Trademarks (and Copyright) - despite 

Multiple Warnings. Please therefore note that (unless you urgently remedy the 
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situation) you will soon be liable to the Tune of US$10,000,000 (Ten Million 

Dollars) per day ; effective the 21st of December 2009. 

18. It was difficult to see this as anything other than a joke. Merely writing about a 
trademarked name does not constitute a violation of trademark or copyright. But a 
few weeks later, Netcetera received much more official looking letter from someone 
called Tanja Suessenbach, 

Dear Sirs, 

Re Defamation 

We advise Professor Dr Obi and the Royal College of Alternative Medicine. 

We are informed that you host the Quackometer`s website (copy evidence 

enclosed). Our clients hereby give you formal notice that they are determined 

to sue you directly for the highly defamatory contents contained on the website 

should you fail to immediately shut down the website and delete all of the 

defamatory material relating to the Royal College of Alternative Medicine, 

Professor Dr Obi and our clients` lawfully registered Trademarks. 

In case the defamation continues beyond 12 noon on Monday the 21st of 

January 2008, we are instructed to hold you fully liable to the tune of £1 Million 

(One Million Pounds) per day , together with additional punitive damages 

relating to the many months during which the defamatory material had and 

has been globally accessible via your server. 

Kindly note that Google has already blocked the highly defamatory material 

from appearing on its search engines in the Republic of Ireland, and is 

currently in the process of extending the ban to other countries. 

Please find enclosed photocopies of the two RCAM Trademarks and a copy 

letter of Good Standing from the Company Registration Office in Ireland, as 

well as copies of these highly defamatory articles. Please provide an 

undertaking that no further reference concerning Professor Dr Obi and/or the 

Royal College of Alternative Medicine is going to appear anywhere within 

the Quackometer`s website. 

Looking forward to hearing from you. 

Yours faithfully, 

Tanja Suessenbach LLB, LLM 
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19. It was apparent that Obi had indeed managed to get Google Ireland to remove 
links to my site.  

20. It was also clear that Suessenbach was not a solicitor, but a ‗legal letter writer‘.  

21. I wrote to Suessenback asking her to clarify the nature of the complaint. I 
received no response. 

22. Netcetera, meanwhile, had been receiving threatening phone calls telling them 
that legal proceedings were about to begin and asking me to seek urgent resolution 
with Obi (which was impossible as no correspondence was being returned) or 
Netcetera would have no choice but to suspend my account. 

23. It is worth noting Netcetera‘s view on their predicament: 

We do not judge one way or the other as a company as to the veracity of 

content, although as individuals we have our own thoughts of course. 

Unfortunately as far as the law is understandable, a request to take down a 

site for defamation requires us to do so unless we want to risk ending up in 

court defending something in which we as a company have no interest. Our 

policy at present is to pass on such requests to the site owner, and ask them 

to reconcile any differences with the complainant, perhaps taking off content in 

the meantime. 

24. I took down the articles, but stated I would re-instate them if Obi and 
Suessenbach continued to refuse to engage with me.  

25. Having received no response from Obi or Suessenbach, I reinstated my pages. 
On the 18th of January 2008, Netcetera suspended the Quackometer website stating 
I had breached their terms and conditions and citing my account had been 
―inappropriately used‖. The nature of this inappropriateness was not explained to me. 

26. Within days, the Quackometer was back online, this time being hosted by 
Positive Internet. They wrote to me in an email entitled ―Your lilly-livered Hosting 
Company‖ and offered to host my site for free. 

27. One year later, in December 2009, Obi again threatened Positive Internet along 
similar lines stating that I was violating trademarks. Positive responded to me that 
―his legal theories sound about as rigorous as his medical ones.‖ And that was the 
end of it. 

Case 3: The Osteomyologist 

28. In April 2008, I wrote about how the ASA had adjudicated87 against an alternative 
health practitioner by the name of Robert Delgado at the Optimum Health Centres in 
North Finchley. My post was substantially about how statutory regulation of 
practitioners could be sidestepped by changing the name of what you do. Despite it 
being illegal to call yourself a chiropractor without being registered by the GCC, a 

                                            
87

 http://qako.me/ltxZDE ASA Adjudication on Optimum Health Centres 

http://qako.me/ltxZDE


Memorandum by Dr Andrew Lewis (EV 39) 
 

159 

number of practitioners sidestep this by calling themselves ‗spinal therapists‘ or 
Osteomyologists.88  

29. Calling himself Dr Delgado, the Osteomyologist had been found by the ASA to be 
producing advertisements that lacked substantiation and truthfulness. They also 
found that in calling himself ‗Dr‘ that this was likely to mislead the public into thinking 
he was a registered medical doctor.  

30. Osteomyology is not a genuine medical speciality. It was a term coined in 1992 
for chiropractors and osteopaths who refused to be regulated by the then new 
statutory regulatory framework. Changing the name of what they did removed them 
from the scope of legislation.89 My post, entitled Registered Osteomyologist, Robert 
Delgado, found Guilty by the ASA. So What? highlighted that this left such 
practitioners with no regulatory framework to protect the public from them in the event 
of a problem. The ASA may have seen a problem, but they hold no sanction other 
than telling advertisers not to repeat their claims. 

31. I received a letter from a solicitor acting for Delgado stating that they viewed my 
post as defamatory and that I should remove it immediately. In particular, they stated 
that as I had used the word ‗guilty‘ in my title post that this could imply that Mr 
Delgado was criminally prosecuted. 

32. I replied that I made it quite clear in my article that it was the ASA that had ruled 
on the complaint and that at no point do I suggest that criminal activity was involved. I 
asked for details of any other wording that Delgado thought were misleading untrue 
or inaccurate and that I would be happy to address them. And as a token of good 
faith that I would immediately change the title of my article to Registered 
Osteomyologist, Robert Delgado, Gets Knuckles Rapped by the ASA. So What?  

33. The solicitor wrote back and failed to answer any of my questions asking for 
details of the words being complained of. Instead, the threat was repeated that 
unless the whole post was taken down, legal action would start for substantial 
damages. 

34. After consideration, I felt I had no option but to comply. I felt satisfied to myself 
that my article was factual and honest opinion, but I had no confidence in how courts 
would interpret words like ‗guilty‘. As the amount of money involved could soon get 
very high, I felt I had no option but to remove the post. 

Conclusions 

 
35. In reforming libel law, I will be looking for changes that allow me to feel confident 
that an honest, public discussion of controversial areas where there are potential 
vested interests involved need not expose me to arbitrary legal threats that could 
financially ruin me. The health of democracy requires ordinary citizens to be able to 
participate in public debate without fear of capricious and crippling harms. 
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ISPs and their role in Libel 

36. Current interpretation of libel law makes ISPs an easy target and weak link that 
can easily be attacked should someone wish to remove critical material from the web.  

37. ISPs are typically paid a few pounds per month by bloggers and have no 
incentive to defend their users against claims that might mount to hundreds of 
thousands of pounds. Even trivial claims might start amounting significant costs 
should a complainant start legal action. 

38. ISPs are treated as if they are publishers of materials rather than being the 
infrastructure on which the web works.  There is no clear hierarchy of responsibility in 
the digital publishing world. It should not be possible to threaten an ISP unless all 
reasonable effort has been made in resolving the matter with authors and editors of 
materials. 

39. Requests to ISPs to remove material should be a last resort and the 
management of an ISP needs to be confident that the request is genuine and has 
complied with reasonable steps with the author or site owner. Doubt in an ISPs 
liability will ensure that an ISP will always act to minimise its exposure to risk at the 
expense of the publisher of the material. 

Nature of Libel 

40. At present, libel laws are being used simply to remove unfavourable material from 
the web. The costs involved with defending a claim mean that it is irrational to 
maintain resistance in the face of such a threat for most people.  

41. Those who seek to use libel law should be required to show that significant and 
serious damage has occurred. However, given that a individual is usually unable to 
start to defend against a threat given even a small chance of chance of significant 
losses, the law should be clear that a solicitor cannot act unless they are confident 
that the claim is not trivial and that comprehensive details of the exact nature of the 
offending words and the nature of the harm is clearly offered. 

42. A blogger should be able to feel confident that a trial cannot proceed unless the 
complainant has undertaken appropriate pre-trial protocols in attempt to resolve the 
dispute before a trial can start. This would help to remove the Damoclesian threat 
that is at the centre of the chilling effect of current libel law. Such a protocol would 
ensure that there is a duty to contact the authors of the material in preference to any 
other party that may be involved in the chain of publication, that the nature of the 
complaint is made clear and that simple and fast remedies are offered that do not 
involve attempts to silence beyond the scope of the complaint. 

43. Authors should be able to feel confident that they have a right to fair comment 
regarding matters such as public safety, public health, science, policy and politics. 
The free expression of debate regarding public interest should weigh substantially 
against any particular reputation, especially if that is a commercial reputation. 

44. Authors should also be able to feel confident that arbitrary definitions or usages 
of words cannot detract from comment that is substantially true.  

June 2011 



Memorandum by Alex Hilton (EV 40) 

 

Memorandum by Alex Hilton (EV 40) 

Early this year I successfully defended a defamation action after three years of effort 

and incurring about £80,000 of legal bills, £70,000 of which I still owe as debt. 

I used to run a website on which anyone could write a blog entry. It was a political 

site called www.labourhome.org and in 2007, someone I didn‘t know at the time 

wrote that a local (East London) Labour Party defector to the Respect Party, Ms 

Johanna Kaschke, was once wrongfully suspected of being involved with the Baader 

Meinhof gang of terrorists. The site had a high volume of content at the time and I did 

not even know the piece had been written until I received a complaint from Ms 

Kaschke, at which time I immediately deleted it. 

At this point I should say that Ms Kaschke was indeed arrested and wrongfully 

imprisoned in 1970s West Germany under anti-terrorist legislation, and ultimately—

after three years—I was able to have her case struck out of court under Jameel 

grounds, namely that the difference between ―terrorism‖ and ―Baader Meinhof‖ was 

not significant. Ms Kaschke was a litigant in person and, being a recipient of state 

benefits, did not have to pay for her court costs. She has also refused to pay 

anything towards my costs, despite a court order to that effect. The personal impact 

on me has been huge, affecting my reputation as a communications professional as 

well as the financial and time impact. 

I am disappointed that there is nothing in the draft Bill that comprises a public interest 

test that can be applied at an early stage of proceedings. By public interest I mean 

two things. Firstly, is there a public interest defence that can be demonstrated without 

recourse to a full court trial, and secondly, is there any public interest in taking a case 

to trial. By this I mean a test of harm by which if a defendant can prove there is 

negligible or no harm and if there is no evidence of malicious intent, then a Judge or 

Master can strike out the case at any point. 

If I had been able to access this avenue, I would have been saved years of stress, I 

would have ten thousand pounds more to my name and I would not have £70,000 of 

debt hanging over me still. I would also probably still be running my website, which I 

have instead allowed to drift into disuse. 

I would be very grateful if you could take this into consideration in the course of your 

deliberations and I would be very happy to answer questions on my experience if that 

would be helpful. I hope you will also take the opportunity to enquire of HM Courts 

Service how much money they spend on such pointless cases as I know that Ms 

Kaschke has been involved in a series of similar cases. There must be others using 

the courts system in this manner. 

June 2011 

http://www.labourhome.org/
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1. Hundreds of thousands of pounds of tax payers money was recently completely 
wasted in a defamation case that I was involved in which took nearly 4 long years 
before finally being struck out by Lord Justice Thomas.  Also at great cost in time and 
money to a large number of different defendants.  I hope that this submission will be 
helpful in considering reforming libels laws to make them protect free speech on 
matters of public interest and expressions of opinion on matters in the public realm; 
prevent trivial and vexatious claims and update the law to take account of modern 
day social media. 

2. I was sued for defamation with two other bloggers (Dave Osler and Alex Hilton) by 
a litigant in person.  Mr Hilton had merely hosted a web site on which I had posted a 
copy of my article. These cases lasted from April 2007 to 2 March 2011.  She also 
sued various organisations including a firm of ―no win‖ solicitors, Private Eye, Labour 
Party and Der Spiegel. The case was finally thrown out after numerous appeals and 
delays as an ―abuse of process‖.  The claimant has made at least one ―appeal‖ to the 
European Court of Justice and claims she will take our cases there as well.  If they 
accept her appeal (which I very much doubt) it will be the British government who will 
then have to deal with it. 

3. The claimant was also a blogger, who in early 2007 had failed to become a Labour 
Party Prospective Parliamentary Candidate in the controversial seat of Bethnal 
Green and Bow.  She had then immediately defected from the Labour Party and 
joined the Respect Party.  The claimant had at around the same time blogged on her 
experience of being arrested and detained by the German political Police during the 
1970s.  She objected to posts Mr Osler and I made and comments made on the 
posts by others.  One of these comments she complained about in her particulars of 
claim against Mr Osler was that she had been described as being ―A cherry short of a 
Schwarzwalderkirschtorte?‖.  I had never met the claimant before this case. 

4. The claimant admitted deleting her original blog post by over writing it.  She later 
denied ever writing it while at the same time trying to sue Mr Osler for breaching her 
copy write by quoting from it. 

5. The application for libel against us was taken out by a claimant who has admitted 
to having mental health problems in the past (and having received treatment for it) 
and who is in receipt of sickness benefit which meant that she did not have to pay 
any Court application fees.  It was clear to many who have met her that she suffered 
from some sort of a personality disorder.  

6. Since she did not have to pay anything for them this meant (in our pro bono legal 
advisor words - who we managed to get help from towards the end of the ordeal) 
―she was able to treat Court applications like confetti‖.   

7. So, no matter how silly or absurd the applications were—I still had to prepare for 
court hearings, take leave from work, turn up for hearings and try to defend myself.  I 
work as a housing officer for a registered social landlord and although I am not broke 
there is no way whatsoever that I could afford to pay for professional advice on this 
case.  I could not afford the up-front cost and even if I won the case—there appeared 
no likelihood of the claimant having the means to pay my costs.  Even if you get a pro 
bono or conditional fee lawyer you would still have to face paying for such things as 
court transcripts which can cost several hundred pounds.  It is just lucky that I live in 
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London and did not have to travel far to the Court and incur high travelling costs and 
staying in hotels etc.   

8. The claimant has made Court applications which accused me of ―Blackmail‖, 
―Malicious Falsehood‖, ―Perverting the Course of Justice‖, ―Intimidation‖, ―Torture‖ 
and ―Human Rights Abuses‖.  She even tried to get an injunction against me which 
claimed (amongst other things) that she had to step down as a school governor of a 
primary school because she was worried that the children would Google her name 
and think that she was a terrorist! 

9. She claims to be a serious political commentator however, during this period she 
joined the Labour Party, defected to Respect, left Respect and joined two different 
Communist Parties, rejoined Labour briefly then joined the Conservative Party.  
Lately she has said she would leave the Conservative Party but she has appeared to 
change her mind for now.  She explained all this by saying she was ―Party 
Shopping‖.  

10. The claimant has also sent me emails late at night saying that she was going to 
bankrupt me and make me homeless.  She has contacted and made spurious 
complaints about me to my current and former employer, local councillors, the Police, 
the Labour Party and written to a local newspaper about me.  She even wrote to one 
of the other defendants tax office and made allegations against him.  She also made 
complaints to the Law society about his solicitors (they were of course turned down).   

11. She has also accused me of being a member of military intelligence and being 
part of a plot against her and her business—the plot apparently started several years 
before this case even started and involved the former Labour Cabinet Minister, Peter 
Mandelson and political advisor, Damien McBride. 

12. I think I attended in total about 12 different hearings at the Royal Court of 
Justice.  This was at huge public expense (cost of Court administration; judges, court 
rooms etc).  I have about 5 boxes of court papers, documents and letters etc.  The 
claimant use to boast on her blog during the case that she would ―baffle‖ Judges by 
producing long and complicated court bundles.  Which she did, sending pages and 
pages of repetitive irreverent waffle and hundreds of emails. She was unable to 
explain to the Court the defamatory meanings of the words that she was complaining 
about despite being given several chances by the Master Rose at different hearings.  
This is required in Court rules. She then said she was refusing to explain the 
reasoning.  However the Court would not (or could not ) strike out her application 
out.  She was given another chance but failed.  The Master then made a 
determination on what she meant.  

13. Later on when I attended court I have to take the suitcase with wheels that I use 
normally to go on holiday with to cart all the paperwork about.  The Court obviously 
had to process and store all these bundles, applications and correspondence. 

14. The claimant is not unintelligent and worked full time on her cases during the 
entire period.  While she had to admit to destroying evidence and clearly to us 
repeatedly contradicted herself in hearings, one solicitor called her a ―cunning 
litigant‖. However during this case she also declared on her blog that she had fallen 
in love with Justice Stadiam (who had the misfortune to be dealing with one 
application) because she reminded her of her late (divorced) husband.  She also 
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complained that she had contacted every single firm that was listed by the Law 
Society as being a specialist in Libel but no one would represent her on a ―no win no 
fee basis‖.  Which gives you an indication of what she must have been told about her 
―case‖ and her chances of success. 

What a Huge Waste of Public Money 

15. Please note that although only my time and out of pockets expenses were 
wasted (the other defendants spent many thousands of pounds defending 
themselves on legal fees – Del Spiegel were chasing her at one stage for over £50k 
in costs) the cost to the public purse in terms of judge and court time must have been 
enormous.  Just think of my 12 appearances multiplied by all the other defendants?  
Some hearings lasted 2 days and one judgement was over 30 pages long.  How 
much time and effort was put in by this Lord Justice to research and write up this 
judgment?  How much are Masters and Lord Justices paid per day?  A lot I imagine. 
How much does it cost the Royal Courts of Justice estate per day to hold a hearing? 
The public cannot claim back these costs from either the winner or the loser?   

16. I made several complaints to the court about the fact that the claimant was 
making completely silly and pointless applications and that she clearly suffered from 
mental health problems but was ignored and advised that I must pay £75 for an 
application to strike out the claim if I thought this.  This was despite there being a 
power for the Courts to take the initiative themselves.  Ironically, Catch 22 - the 
advice I got from CAB and the other defendants solicitors was that the Courts would 
never strike out an application until all the evidence had been submitted and it was 
clear what the case was about.  But if I lost a strike claim I would normally be 
expected to pay the claimant her costs straight away. Yet, the Courts have reduced 
the costs awarded against the claimant in the case of Mr Osler because he took too 
long to submit a strike out claim and should have applied to strike it out sooner!  
Incredible!  

17. If we did not have pro bono help I am convinced that this case would still be listed 
and we would all be facing two separate week long (or 2 week or even longer) full 
jury trials. The public would have had to pay the full Royal Court of Justice costs 
(including expenses and the loss of earnings from jurors) of these trials regardless of 
who won or lost. 

18. Any blogger or twitter/Facebooker who makes any comment about a 
controversial subject and names someone could face exactly the same experience in 
the future.  Someone could also imagine that the comments applies to them even if 
they are not named.  

19. Why should Mr Hilton be sued for what I had posted on his site (and have always 
admitted)? He removed my post as soon as he was aware that she had made a 
complaint and offered a full right of reply.  

20. I appreciate that this may seem very one sided and that I do not want people who 
have no money or mental health problems to be denied access to justice.  However, 
there needs to be a balance between justice to claimants, justice to defendants and 
the public purse.  In our case this balance was found wanting.  I don‘t actually blame 
her since she clearly has a disorder but I do blame the existing defamation law for 
allowing this to happen.  Such claims should never be allowed in the first place, if 
they are, they should be kicked out at the earliest opportunity.  There must be some 
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limit and vetting process especially for claimants who clearly have no means of ever 
repaying the defendants costs if they lose.   

21. Once our side‘s costs had started to mount up there was no incentive for the 
claimant to give up and settle.  On the contrary it made sense for her to just carry on 
and hope she will grind us down into giving up since she had nothing more to lose. 
She exhausted every single appeal procedure. 

22. Why did this case have to be heard in the 2nd most important Court in the Land?  
What is so special with defamation?  Country courts deals with complex cases which 
can involve families being evicted from their homes?  Why can‘t the small claims 
court deal with such issues?  I would not claim to have been an expert but I probably 
understood as much at what was going on as if I had been in a small claims court 
arguing over a contract.  The law should be made simple.  Simple enough to be 
heard in a (much) lower court at much less expense.   

23. The case was eventually thrown out since the difference between what she 
admitted had happen in Germany in 1970‘s (nearly 40 years ago) and what we had 
posted was ―not worth the candle‖. Why did it take nearly 4 years of time, trouble and 
expense to come to that conclusion?  In my view the law must be changed to prevent 
this travesty ever happening again.   

June 2011 
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Introduction 

1. The Law Council of Australia is the peak national representative body of the 
Australian legal profession. The Media and Communications Committee 
(Committee) forms part of the Business Law Section of the Law Council. 

2. The Committee welcomes the opportunity to provide this submission to the Joint 
Parliamentary Committee concerning the effect of legislative reforms in Australia that 
have had the effect of severely limiting the rights of corporations to maintain causes 
of action for defamation. 

History of the Australian Reforms 

3. In 2002, the State Parliament of New South Wales amended the Defamation Act 
1974 (NSW) to abolish the cause of action for defamation for the purposes of the law 
of that State for corporations with ten or more employees and no subsidiaries at the 
time of publication of the allegedly defamatory matter. The amendment came into 
effect on 17 February 2003. 

4. Prior to 1 January 2006, Australia had a regime of differing State and Territory-
based defamation laws. By reason of the operation of intra-Australian choice of law 
rules, the New South Wales reform had only limited effect. The right of corporations 
to sue for defamation in respect of publications of defamatory matter occurring 
outside New South Wales was unaffected, even in defamation actions brought in 
New South Wales itself.  

5. There was a prolonged debate in Australia concerning the desirability of adopting 
uniform national defamation laws. That debate culminated in the adoption by each 
State and Territory of materially identical defamation laws in 2005. The laws 
commenced operation, for the most part, on 1 January 2006.  

6. The uniform legislation contains a provision based on, but modifying, the New 
South Wales reform of 2002 (corporations provision). The corporations provision is 
in the following terms:90 

(a) A corporation has no cause of action for defamation in relation to the publication 
of defamatory matter about the corporation unless it was an excluded corporation at 
the time of the publication. 

(b) A corporation is an excluded corporation if— 

(i) the objects for which it is formed do not include obtaining financial gain for its 
members or corporators; or 

(ii) (it employs fewer than 10 persons and is not related to another corporation— 

and the corporation is not a public body. 

                                            
90

 Defamation Act 2005 (NSW, Qld, SA, Tas, Vic, WA), s 9; Civil Law (Wrongs) Act 2002 (ACT),  
s 121; Defamation Act 2006 (NT), s 8. 
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(c) In counting employees for the purposes of subsection (2)(b), part-time employees 
are to be taken into account as an appropriate fraction of a full- time equivalent.  

(d) In determining whether a corporation is related to another corporation for the 
purpose of subsection (2)(b), section 50 of the Corporations Act applies as if 
references to bodies corporate in that section were references to corporations within 
the meaning of this section.  

(e) Subsection (1) does not affect any cause of action for defamation that an 
individual associated with a corporation has in relation to the publication of 
defamatory matter about the individual even if the publication of the same matter also 
defames the corporation 

(f) (6)  In this section – 

corporation includes any body corporate or corporation constituted by 

or under a law of any country (including by exercise of a prerogative 

right), whether or not a public body; 

public body means a local government body or other governmental or 

public authority constituted by or under a law of any country. 

7. In his second reading speech for the Defamation Bill 2005, the then New South 
Wales Attorney-General said, in respect of the rationale for the introduction of the 
corporations provision: 

 The submissions received by the State and Territory Attorneys General on this 
issue overwhelmingly supported [a] complete ban on corporations suing, or 
allowing only not-profit organisations to sue. The simple fact is that corporations 
are not people and they do not have personal reputations to protect. Their 
interest is purely commercial. The commercial reputations they enjoy are often 
the product of expensive marketing campaigns and there are other legal actions, 
including for injurious falsehood, that corporations can take to defend their 
interests. 

 The Commonwealth‘s preferred position is that all corporations, regardless of 
size, power and wealth should have the right to sue. While the State and Territory 
Attorneys General found this proposition to be unacceptable, in a spirit of 
compromise we agreed to a small business exemption… 

 Clause 9 also makes it clear that not-for-profit organisations, such as charities, 
will have standing to sue for defamation. These types of organisations are less 
likely to be identified with particular individuals and are less likely to have the 
resources to pursue alternative remedies. I must stress that the bill does not 
preclude an individual who is a member, officer or employee of a corporation, 
regardless of its size, from suing for defamation if they are personally defamed. 

8. A concern at the time of the introduction of the 2002 reform in NSW, and at the 
time of the debate leading to the adoption of the uniform national legislation, was 
what was perceived to be an increasing trend on the part of some corporations, 
particularly those involved with controversial new developments, to use defamation 
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actions as a means of silencing community criticism (also known as SLAPP actions – 
strategic lawsuits against public participation).91  

9. Some of the arguments against the introduction of a restriction on the right of 
corporations to sue for defamation were summarised as follows in a paper by the 
Commonwealth Attorney-General‘s Department, ‗Revised outline of a national 
defamation law‘ in July 2004 (omitting footnotes): 

 First, as the Irish Law Reform Commission pointed out, while the type of 
reputation enjoyed by corporations is somewhat different from that belonging to 
an individual and traditionally recognised by the common law, it is clear that such 
bodies have reputations which can be assailed. 

 Secondly, to restrict corporations to relying on injurious falsehood and remedies 
that involved proof of financial loss would arguably impose on them an 
unreasonable burden. If a company has a bad reputation, the financial loss 
sustained will be through individuals or bodies deciding not to trade or associate 
with it. Such loss is very difficult to prove. 

 Thirdly, proposals to limit the right to sue to certain corporations have proven to 
be arbitrary. It is difficult to see why a family business with, say, 11 employees 
should be forbidden to sue while another business with eight employees should 
not. It is equally difficult to see why a corporation with a turnover of, say, 
$250,000 should be forbidden to sue when another business with a lower 
turnover should not…  

 Fourthly, the fact that some corporations are large and well resourced is arguably 
beside the point. Both large and small corporations have reputations which can 
suffer loss through the publication of defamatory matter. The same can be said of 
wealthy and less wealthy individuals. If the resources of the parties are to be a 
primary consideration in reformulating the scope of defamation, attention will 
need to be paid to the fact that many defendants are themselves corporations 
with ‗deep pockets‘. 

Key Features of the Corporations Provision  

10. The key features of the corporations provision are as follows: 

(a) The prohibition on corporations maintaining causes of action for defamation has 
no application to corporations with fewer than 10 full-time or equivalent employees 
that are not related to other corporations and that are not public bodies.  

(b) Not-for-profit corporations retain the right to sue for defamation, irrespective of the 
number of employees, expect where they are public bodies. 

(c) The right of all other corporations to maintain a cause of action for defamation has 
been abolished.  
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(d) Any corporation that forms part of a corporate group, even where individually or 
collectively the corporation or group has fewer than 10 full-time or equivalent 
employees, falls within the scope of the prohibition. 

(e) Public bodies cannot sue for defamation. Public bodies include governmental 
authorities and other authorities constituted by or under a law of any country that 
carry on some undertaking of a public nature for the benefit of the community.92 

(f) The time at which the number of employees is to be assessed for the purposes of 
ascertaining whether a corporation retains a right to sue for defamation is the time of 
the publication. Because of the operation of the multiple publication rule, this means 
that corporations that could not maintain a cause of action at the time defamatory 
matter is first published may be able to sue in respect of later publications of the 
same matter, if the size of their workforce falls below the statutory threshold.  

(g) The corporations provision does not affect the right of individuals associated with 
a corporation from suing for defamation, where a publication simultaneously defames 
both them and the corporation. 

(h) Because of the operation of Australian choice of law rules, the corporations 
provision has no application to defamation actions brought by corporations in 
Australia to the extent that they seek relief in respect of publications occurring 
outside Australia. 

Effect of the Corporations Provision 

11. The Committee‘s view is that the corporations provision has had a significant 
liberalising effect on the ability of the Australian media to report on the activities of 
corporations. Some members representing media organisations have said that in 
order to maximise the prospect of being able to rely on the corporations provision, 
their clients now conduct investigations prior to publication as to the size of 
corporations, and take care, where defamatory allegations are to be made, not to 
name or otherwise identify individuals associated with the corporation. They point out 
that there can, however, be practical difficulties in ascertaining the number of full-time 
or equivalent employees some corporations have at particular points in time, and in 
ascertaining whether a corporation has objects that do not include obtaining a 
financial gain for its members or corporators. 

12. So far as the Committee is aware, no empirical analysis has been undertaken in 
Australia to gauge the effect of the corporations provision. No member of the 
Committee, however, expressed any doubt about the significant liberalising effect the 
provision has had on the media landscape in Australia. 

13. As a consequence of the introduction of the corporations provision, members 
have noted a degree of inventiveness, on the part of corporations and their advisers, 
in the formulation of alternative claims against the media. The principal alternative 
cause of action available to corporations is the ancient tort of malicious (or injurious) 
falsehood. There are significant disadvantages to that cause of action for claimants, 
relative to the cause of action for defamation. In particular, malicious falsehood 
claimants bear the onus of establishing falsity, malice, and special damage. Findings 
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of malice are relatively rare. Proof of special damage presents a serious impediment 
to corporations in many cases, because of the difficulty of proving, for example, that 
a corporation‘s share price or goodwill has been affected by a publication. 

14. In some circumstances, corporations that have lost their right to sue for 
defamation have alternative rights under Australia‘s national competition and 
consumer legislation. In TCN Channel 9 Pty Ltd v Ilvariy Pty Ltd,93 for example, the 
New South Wales Court of Appeal used a statutory provision proscribing misleading 
and deceptive conduct in trade or commerce to award compensation to a corporation 
in a case where a reporter had tricked his way into the premises of the corporation to 
prepare a story. Interestingly, the contents of the story were true – so defamation 
would not have availed to the corporation – but the court awarded damages, 
effectively, for the loss of reputation sustained by the corporation, in substance 
because, but for the trickery, the story would have never have gone to air. 

15. Members of the Committee surveyed for the purpose of this submission were 
unable to point to any particular instances where, in their view, the corporations 
provision, since its introduction, may have deprived a corporation of an effective 
means of vindicating its reputation. Members pointed out that in most cases where a 
corporation has been defamed, a range of options will potentially be available. 
Defamation proceedings may be able to be brought by individuals associated with 
the corporation. Malicious or injurious falsehood claims, or claims under competition 
and consumer legislation, may be available. Alternative solutions, such as complaints 
to the Press Council of Australia, or rehabilitative advertising or public relations 
campaigns, might be able to be deployed by aggrieved corporations. 

16. Some members of the Committee have, however, expressed the view that the 
corporations provision has the potential to cause injustice in particular cases, for 
example where a corporation has been the subject of a false and defamatory attack 
in the guise of serious investigative journalism, where it is unrealistic to think that the 
corporation could vindicate its reputation without the benefit of a curial finding. The 
facts of Australian Broadcasting Corporation v Comalco Ltd may be an example of 
such a case.94  

17. There is division both among members of the Committee and in the broader 
profession about the overall merits of the corporations provision.  

18. At one end of the spectrum are those who contend that the corporations provision 
does not go far enough, and that it ought to be extended to all corporations 
irrespective of their size or objects. At the other end of the spectrum are those who 
contend that the common law rights of corporations should be restored. The 
arguments advanced for and against the corporations provision largely mirror those 
summarised in paragraphs 7 to 9 of this submission. 

19. There is, however, a general consensus that the current corporations provision 
gives rise to serious anomalies, principally because of the arbitrary nature of the 
definition of ‗excluded corporations‘. It makes little sense, for example, that 
corporations with nine full-time employees but very high profits retain the right to sue 
for defamation, while struggling corporations with eleven full-time employees do not. 
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More generally, it is undesirable for there to be uncertainty about whether particular 
corporations fall within or outside the scope of the prohibition.  

July 2011 
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Please find below responses to your questions.   

1. The Committee would like see some statistics indicating recent trends in the 
number of defamation cases reaching a final hearing, compared to the equivalent 
figures for other types of civil litigation. Figures relating to the last ten years would be 
welcome.  

We have consulted Departmental statisticians and there are no statistics available for 
the number of defamation cases that reach a final hearing.  The only figures that we 
do have, which have been officially collected since 2004, show the number of 
defamation cases where proceedings have been commenced, broken down by the 
value of the claim (see table below). 
 

 £15,000 – 
£50,000 

Over £50,000 
 

Unspecified 
 

Total 
 

2010 27 47 84 158 

2009 52 62 184 298 

2008 43 77 139 259 

2007 43 45 145 233 

2006 24 39 150 213 

2005 43 70 139 252 

2004 30 31 206 267 

 

The difficulty in comparing these numbers to other forms of civil litigation is that 

defamation cases are all brought in the High Court, whereas in other areas (for 

example personal injury) the figures for the number of cases brought in the High 

Court would only be a fraction of the total cases and it would be extremely time 

consuming to break down the cases in the County Courts in such a way as to provide 

a complete picture in areas such as personal injury. However, the annex contains an 

analysis comparing trends in relation to defamation cases brought in the High 

Court as against other forms of civil litigation in the High Court over the same period 

(2006-2010). 

2. In the Equality Impact Assessment or otherwise, what consideration has been 
given to the impact of the bill on low income groups, both with and without the effects 
of the implementation of the Jackson proposals.  

Equality Impact Assessments are focused primarily on possible adverse impacts in 

relation to the 'protected characteristics' set out under the Public Sector Equality 

Duty.  These protected characteristics do not include income levels, but rather focus 

on factors such as age, disability, sex and sexual orientation.  Specific consideration 

has therefore not been given to the effect of the draft Bill on low income 

groups. However, the impact assessment seeks views in relation to the effect 

of proposals contained within the draft Bill aimed at simplifying and clarifying the 

current law and the new procedure proposed in the accompanying consultation 
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paper, which would hopefully have the impact of reducing costs and increasing  the 

accessibility of the law to both claimants and defendants of limited resources. We will 

be developing the impact assessment further in the light of responses prior to 

introduction of the substantive Bill. In relation to the Jackson proposals, some 

respondents to that consultation expressed concerns around the possible impact of 

the proposals on low income groups.  However, these concerns were primarily raised 

in the context of employer liability claims rather than claims for defamation.   
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Declaration of interest.  

1. I approach the draft Bill from the standpoint of a practitioner with 28 years‘ 
experience in media litigation, who expects to carry on in that field.  I aim to provide 
dispassionate assessment, however. I am helped in that by the fact that I do not have 
any fears that any of these proposals would adversely affect my livelihood. I believe 
that the proposed changes would be more likely to provide a boost to business. So 
my critique below is, if anything, contrary to my self-interest. 

Summary.  

2. The proposals on Jury trial in clause 8 are a relief, and a good thing. Removing the 
prospect of Jury trial from almost all libel actions will improve predictability, facilitate 
earlier resolution of issues, and save a considerable amount of time and money.  
There are also some useful things in clause 5, though it misses some points of 
significance.    

3. Otherwise, I view the draft Bill as achieving little if anything of any substantial 
value, largely unnecessary, and probably harmful to the real interests of litigants in 
this area.  

4. As most practitioners will tell the Committee, the reforms that really could make a 
difference are mainly to do with case management, a topic the draft Bill does not 
touch upon, except for the welcome move to abolish Jury trial. The substantive law is 
not the major problem here.   

5. If the substantive law of defamation were to be reformed, then it ought to be done 
in a clear, considered and comprehensive way.  I do not begin to attempt a 
comprehensive review myself. But matters that in my view should be considered as 
reforms include the introduction, or extension, of what have been described as 
―discursive remedies‖. That is to say, remedies which take the form of some kind of 
declaration by the Court and, or of mandatory further publication – by way of rebuttal, 
contradiction, explanation, correction or apology. One of the major flaws of our 
current law is that it focuses on claims for damages, and defences to such claims. 
The result is – for example - that a claimant may obtain no remedy at all in respect of 
the publication of a highly defamatory allegation which is entirely false, but was the 
product of responsible and reasonable journalism and hence protected by Reynolds. 
Even if journalists and others should be protected from liability in damages by a 
Reynolds defence, it by no means follows that a false defamatory allegation should 
go uncorrected. A law which allows falsehoods to gain currency is contrary to the 
public interest. 

6. The draft Bill contains no recognition of points such as this. It contains instead a 
smattering of measures which tackle only a few aspects of the relevant law.   The 
‗problems‘ with the existing law which the draft Bill seeks to address in clauses 1, 2, 3 
4, 6 and 7 are for the most part illusory, and otherwise minor. Worse, the draft Bill is 
neither one thing nor the other. It is not a codification of existing law, nor is it in 
substance a reforming measure.  If passed into law, these clauses would not in my 
view achieve the stated aim of clarifying or simplifying the law. On the contrary, I 
think they would tend to complicate and obfuscate it. They would be more likely to 
generate costly disputes over the meaning and application of the statute than to help 
avoid or resolve disputes which would otherwise arise.    



Memorandum by Mark Warby QC (EV 55) 
 

176 

7. The first principle of better regulation is that any new measure must pass the test 
of proportionality: the prospective benefits must justify and outweigh the likely costs. 
Testing the draft Bill as it stands against that criterion it must be given a fail.     

8. My detailed comments on the issues raised by the consultation are set out below. 
For clarity, I have repeated the questions in the consultation and used different 
typefaces for questions and answers.  

9. I would add that, for my part, I also find it disappointing that no attempt has been 
made to address any of the myriad of issues in the law of privacy that could benefit 
from statutory attention. To offer just two small examples: (a) If, via clause 1 of this 
draft Bill, we are to have a statutory threshold of gravity in defamation, should we not 
have one in privacy too? (b) should there not be an innocent dissemination defence 
in privacy, as there is in defamation under s 1 of the 1996 Act?  These issues are 
examined in more detail in The Law of Privacy and the Media (2nd ed, 2011) at paras 
8.42 – 8.51 and 8.90 – 8.99 (copy text attached). These are just two of a number of 
aspects of the law of privacy that could usefully be tackled, in conjunction with any 
reform of libel law. 

Clause 1: definition of defamation; a "substantial harm" test 

 Should there be a statutory definition of "defamation"? If so, what should it be?  

10. Clause 1 does not of course define what is defamatory; it merely excludes from 
the definition statements which do not, or are not likely to, cause substantial harm to 
reputation. My answer to the question, though, is ―no‖. There is no need for such a 
definition, and the attempt to define in statute would be likely to generate – at least in 
the short term - disputes the costs of which would be wholly disproportionate to the 
value of obtaining an answer. The reason there is no need for such a definition is that 
the Court of Appeal has in effect established such a threshold in Jameel v Dow 
Jones [2005] QB 946 (CA). 

 What are your views on the clarity and potential impact of the "substantial harm" 
test, including its relationship to other elements of the current law such as the 
presumption of damage in libel claims? 

11. Again, it seems to me that there is no need for such a test to be laid down by 
statute, and the process is more likely to increase cost than avoid any real problems. 
Under current law and practice there is no real risk of a trivial claim succeeding at a 
trial. There is no real risk of such a claim getting close to a trial.  

Clause 2: Responsible publication in the public interest 

 Will the responsible publication defence overcome the concerns associated with 
the existing Reynolds defence? If not, what changes should be made?  

12. The problem that I have seen identified as associated with the Reynolds defence 
is uncertainty as to its likely application, especially outside the context of mainstream 
journalism. If that is a problem, which I am prepared to accept, I am not persuaded 
that the statutory partial re-enactment of the Reynolds defence would help. The risk 
is that the enactment of this defence would complicate rather than clarify the law, and 
exacerbate the problems identified already. That is especially so when the proposal 
is to have the statutory defence in place alongside the existing common law defence. 
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It seems to me that the central problem is that we do not yet have a clear idea of 
what the courts will regard as reasonable and responsible conduct. The draft 
provisions do nothing to assist in that respect. 

13. What might help would be to tie in the defence to relevant codes of practice, such 
as those of the PCC and Ofcom, in a way similar to that adopted in section 12(4)(b) 
of the Human Rights Act 1998 and s 32 of the Data Protection Act 1998. In both 
these contexts, the court is directed to have regard to relevant codes. I can see no 
reason why the substance of journalistic codes should not be equally relevant to 
reasonable and responsible journalism.  

14. My own view, however, is that this would not be a justification for legislating on 
the topic. That is because the courts will surely need to consider the journalistic 
codes in applying Reynolds. The argument in favour would be simple: if a journalist 
or publisher has violated a Code which applies to the publication they are engaged 
in, they can hardly say that they have acted reasonably and responsibly. On the 
other hand, compliance with an applicable code would be some evidence, albeit not 
conclusive, that the journalism was responsible.  

15. Indeed, the fact that the codes are in my view clearly relevant to the resolution of 
these issues means that I believe that omitting reference to the codes from the Bill is 
unlikely to achieve the objective identified in para 15 of the consultation paper 
(avoiding the risk of satellite litigation over the meaning of the codes). In applying the 
non-exhaustive list of factors in clause 2 the court would be driven to consider the 
codes anyway, where relevant, unless Parliament were to take the bizarre course of 
legislating that the codes should not be taken into account even where applicable to 
the defendant. 

16. As to the draft provisions themselves,  

(a) I do not agree that ―the nature of the publication and its context‖ should rank at 
the top of the list of criteria. The terms are not terms of art, are not self-explanatory, 
and are not defined.  I can see disputes looming over what they mean, here. The 
suggestion seems to be (according to the consultation paper) that the nature and 
context are the most important factors, and by those terms the authors seem to mean 
the identity or status of the publisher. If the suggestion is that there should be some 
kind of ranking of publishers, with different standards applied to different ‗ranks‘, this 
seems to me to be a recipe for muddle and confusion. Is a higher, or a lower 
standard of responsibility to be expected of a broadsheet, or a weekly magazine than 
of a tabloid? Para 14 of the consultation paper seems to suggest that an NGO should 
be treated differently from a national newspaper. I am not clear why. I would have 
thought that the subject matter, and the gravity of the allegations, were much the 
more important.  

(b) This illustrates the rich potential for confusion inherent in legislating on this topic, 
and the way that potential is exacerbated by leaving the Reynolds defence in place 
simultaneously. The gravity of the allegations is top of the Reynolds list. It is 
relegated to second place in clause 2(2). Is the court to take this as a legislative 
indication that the Reynolds list is wrong, to this extent? 

(c) I would like to see the incorporation of a right of reply within the criteria for this 
defence. Something on the lines of a requirement to afford a complainant a 
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reasonable statement in explanation or contradiction, as provided for by the 1996 Act 
in respect of statements privileged ‗subject to explanation or contradiction‘.  See my 
paragraph 5 above. It may be that a right of reply would not be required, or its 
content would be affected, if the complainant had been afforded a full right of 
response prior to publication. 

(d) The attempt in clause 2(3) to define reportage seems to me to store up problems. 
To identify just one: what of the claimant C, who is incidentally defamed in the course 
of neutral reportage of a dispute between A and B? This definition would not allow for 
a reportage defence in that situation. The common law might do so. The two would 
part company if so. 

 Should the meaning of ―public interest‖ be defined or clarified in any way, 
particularly in view of the broader meaning of this term in relation to the existing 
fair/honest opinion defence?   

17. No. It might look a bit odd, but the courts would be able to cope. 

Clause 3: Truth 

 What are your views on the proposed changes to the defence of justification? In 
particular, would it be appropriate to reverse the burden of proof in relation to 
individuals or companies?  

18. To abolish the common law, and s 5 of the 1952 Act, and replace them with 98 
words (my calculation of the content of clauses 3(1)-(3)) is undoubtedly bold.  Apart 
from the re-labelling of the defence as ‗truth‘, this seems to me unhelpful to say the 
least. The aim is, apparently, to simplify and clarify the law (para 23 of the 
consultation paper). But nobody can really be in any doubt that the current law is as 
stated in clause 3(1).  The law in that respect is simple, and clarification is not 
required.  

19. Clauses 3(2) and 3(3) are a modest change for the better but will only apply on 
occasion. I note that the clause leaves untouched the issue raised in paras 30-31 of 
the consultation paper (where there is only one imputation should a claim necessarily 
succeed even if the defendant can prove the truth of a lesser meaning?).  

20. There is much more to the law of justification than these clauses address. If the 
intention is that the courts would take account of the common law case law (as stated 
in para 24 of the consultation paper) then why abolish it? The justification offered in 
the consultation paper is that otherwise the common law defence would continue to 
exist alongside the statutory one, leading to confusion. But (a) the dual defence 
approach has been adopted in respect of Reynolds and clause 2 of the draft Bill; (b) I 
find it hard to think of anything more likely to confuse a client or non-specialist lawyer 
than advice to the effect that ―Yes, I know that section 3(4) says the common law of 
justification is abolished, but that‘s not really the  intention; the government expects 
Judges to refer to the common law nonetheless.‖ When the client asks how one 
knows this, the answer will be: ―It was in the consultation paper in 2011‖. When the 
client asks why this was done, one will have to answer: ―To clarify and simplify the 
law‖! 
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Clause 4: Honest opinion 

 What are your views on the proposed changes to the existing defence of honest 
comment? Should the scope of the defence be broadened? Is its relationship to 
the responsible publication defence both clear and appropriate?  

21. My views on the proposal to abolish the common law and replace it with a few 
statutory words are broadly as stated above in relation to the defence of truth. Re-
labelling is fine – though I do not believe it much matters whether one calls it 
comment or opinion, and the task has already been done by the Supreme Court. 
Otherwise, it is an unsatisfactory approach.  

22. I do not think the existing law on honest comment/opinion is really problematic. 
The Singh case, to my mind, is merely an instance of a first instance court 
misapplying existing and uncontroversial principles to particular facts, with the flaws 
in the reasoning being corrected on appeal. The fact that the exercise was costly 
derives from an underlying problem in libel litigation which has nothing to do with the 
complexity or uncertainty of the substantive law, and is not addressed in the draft Bill. 

23. I do not agree with the proposal to abolish the requirement that the facts 
supporting the comment should at least be indicated in general terms. I leave 
detailed argument on that to others. 

24. Some of the provisions in the draft Bill raise more questions than they answer, in 
my view.  To take a few examples:- 

(a) Condition 1 (clause 4(2)) raises immediately the question of what it is that has to 
be/can be defended as honest opinion.  Is it the words used, or the meaning(s) they 
convey?  In clause 3 (truth) the draftsman has identified what needs to be proved 
substantially true as being ―the imputation conveyed‖. In clause 4(2) (honest opinion) 
what needs to be shown is that ―the statement‖ is one of opinion, etc.  This would 
suggest that the intention is that a defendant must show that the words used were a 
―statement of opinion‖, and not that the meaning(s) or imputation(s) they conveyed 
was or were opinion. I would favour that approach, but it cannot be said at present 
that the draft Bill makes plain what is intended. This is a potentially important issue, 
given the range of possible meanings that can usually be attached to particular 
words, and the fact that current law appears to be that meaning is crucial in this, as in 
other areas of defamation law.  

(b) Nor does Condition 1 help with whether the court should first determine whether 
the statement is opinion and then decide what it means, or vice versa, or a mixture of 
the two, or whether meaning is unimportant. This is an issue that was touched upon, 
but not resolved, in Singh.  

(c) Conditions 2 and 3 (Clause 4(3) and 4(4)) raise another problem. What is ―the 
opinion‖ that a defendant needs to show was on a matter of public interest and one 
that an honest person could have held?  The wording used here suggests that it is 
the meaning or imputation conveyed that matters. Otherwise, Condition 3 would be 
that an honest person could have ―used the words complained of‖, or ―made the 
statement complained of‖. But if at this stage it is the meaning or imputation that 
counts, why does Condition 1 speak of ―the words used‖ and not ―imputation‖, as 
clause 3 does?  
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25. As for clause 4(4)(b), it has rich potential for generating litigation.   

(a) Under current law a comment is defensible if an honest person could have made 
it on the basis of facts which are (a) indicated in the offending publication and (b) 
shown either (i) to be true, or (ii) to have been reported under privilege (eg, in a fair 
and accurate account of a Parliamentary debate, or court proceedings).  

(b) Clause 4 abandons requirement (a) above. Under this approach it is enough that 
a fact exists. It need not be referred to or indicated to the reader, or even be 
accessible to them. I disagree with this approach: see ¶23 above. Beyond this, 
though, the implications do not seem to have been thought through when it comes to 
honest comment on privileged statements.  

(c) If the statement of opinion does not need to indicate in any way its factual basis, 
then a defendant can seek to support it after the event by reference to any ―fact‖ the 
defendant can prove. The merit of that approach is debatable, at least. But when it 
comes to supporting an opinion by reference not to a ―fact‖ but to any previous 
―privileged statement‖ it seems to me that the proposals as they stand are flawed. 

(d) In the wording adopted here it need not be the defendant who has previously 
published.  This wording would not seem to require anything more than proof that the 
―privileged statement‖ has been published at some earlier stage by someone, 
somewhere.  Nor does the ―privileged statement‖ need to have been published to a 
single one of those to whom the opinion is published. The ―privileged statement‖ 
does not even need to be accessible to the reader.  

(e) Since clause 9 tells us that ―publish‖ has its ordinary meaning in the law of 
defamation, a single ―privileged statement‖ to a single individual would do. 
Technically, it is occasions and people that are privileged, not statements. But if ―a 
privileged statement‖ has any clear meaning, then a statement made in Parliament or 
in court is a ―privileged statement‖, in the sense that the maker cannot be sued in 
respect of it. This privilege is absolute. It is not lost if the statement is malicious. It is 
not lost even if the statement is demonstrably false, and is denied and shown to be 
false in the course of the same debate or case. Even in those events, the privilege of 
the speaker is not lost.  

(f) A newspaper which reports such a ―privileged statement‖ but not the refutation of it 
in the same parliamentary or legal proceedings will have no defence of privilege, 
because its privilege depends on it reporting the proceedings fairly and accurately. 
But it seems that clause 4(4)(b) would protect a defamatory comment based on such 
unfair and inaccurate reporting. The newspaper which comments, but does not itself 
report, would seem to be protected – at least in respect of the comment.  

(g) This form of words would therefore seem capable of reopening a debate which I 
thought the Court of Appeal put to rest 20 years ago, in Brent Walker v Time Out 
[1991] 2 QB 33. There, the defence pleaded fair comment based on derogatory 
statements which had been made in court, which were said to be ―privileged 
statements‖ in the sense that the people who made them enjoyed absolute privilege. 
The Court of Appeal held that this was not sufficient: the defendant needed to show 
that its own account was privileged, meaning that proof was required not merely that 
a defamatory fact had been asserted in court 20 years earlier, but also that the article 
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included a fair and accurate report of the court proceedings in question. That seems 
to me to be a reasonable state of affairs.  

(h) Worse, an allegation of crime made to a police officer is a ―privileged statement‖ 
in the sense identified above. Even if the allegation is investigated and found to be 
wholly mistaken, the statement remains privileged. Such a statement would seem on 
the face of it capable of supporting a defamatory comment, and a defence of honest 
opinion under these proposals. This cannot be the intention, but it is what the 
wording suggests. 

(i) I do not understand at present why the ―privileged statement‖ should need to be 
one published before the statement complained of. Current law protects a publisher 
who, in a single article, reports fairly and accurately what is said in Parliament, and 
comments on the basis of the facts so reported. This wording appears to abolish that 
protection, requiring a publisher to go through a two stage process. No explanation is 
given in the consultation paper. 

Clause 5: Privilege 

 Are the proposals to extend the defences of absolute and qualified privilege 
appropriate and sufficient?  

26. Appropriate, yes, but not sufficient. Recent experience in more than one case has 
convinced me that at least two kinds of further change should be made to the 
provisions regarding qualified privilege subject to explanation or contradiction.  

(a) First, statute should make clear that the onus of proof in respect of the ―public 
concern and public benefit‖ requirements (s 15(3) of the 1996 Act) lies on the 
claimant. In other words, there should be a rebuttable presumption that a report etc 
which falls within Part II of the Schedule is of public concern and its publication is for 
the public benefit. It should be for a claimant to plead and prove reasons why, in the 
particular circumstances of the case, that is not so. The present position lacks clarity, 
and there is no sufficient justification for requiring a publisher to show not only that it 
has fairly and accurately reported something covered by the Schedule but also that it 
was matter of public concern and for the public benefit. 

(b) Secondly, the privileges for ―reports‖ should be extended so as to encompass fair 
and accurate ―accounts‖ of the same matters, at least in respect of the findings or 
decisions of disciplinary panels and the like, covered by paragraph 14 of the 
Schedule. This is to overcome a technical point, explained in the next two 
paragraphs. 

27. There is a technical point about the ―reporting‖ privileges provided for by 
paragraph 14 of the Schedule which I suggest has no merit, but merely serves to 
confuse and complicate. The change I propose would do away with it. The technical 
point is this: if the person who publishes the account of (say) a professional 
disciplinary decision is the person who made that decision, then the account is not a 
―report‖. One does not report one‘s own decisions, it is said. So, the argument goes, 
there is no statutory privilege for the decision-maker in any of the situations covered 
by paragraph 14. The editors of Gatley on Libel & Slander express the view that the 
privilege ‗plainly‘ does not protect the originator (see para 16.3). Hence, it is argued, 
if (for instance) the British Horseracing Authority publishes the text of a decision 
made by its Disciplinary Panel the BHA has no statutory privilege. 
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28. There is invariably an answer to this, which I believe must be a good one. It is 
that since the enactment of the Human Rights Act the decision-makers and the 
regulators in such cases are independent of one another. So when the BHA puts a 
decision on its website it is indeed ―reporting‖ what an independent body has said. 
However, that independence needs to be proved as a matter of fact. And this would 
still leave the Disciplinary Panel members themselves vulnerable to the argument 
that they enjoy no privilege under the statute. They would need to assert and prove a 
common law privilege. They might well be able to do so, and if so they would escape 
any need to publish a reasonable explanation or contradictioin. However, in modern 
conditions I would suggest that there is no good reason to withhold the (qualified) 
statutory privilege from either regulators or decision-makers in these kinds of 
situation. Regulatory and disciplinary matters have moved on a great deal since the 
precursor of these provisions was first enacted, in 1952. 

 Is there a case for reforming the Parliamentary Papers Act 1840 and other 
aspects of Parliamentary privilege within the draft Bill (in the light of recent 
coverage of super-injunctions); or should this be addressed by the (forthcoming) 
draft Parliamentary Privilege Bill? 

29. I express no view on this. 

Clause 6: Single publication rule 

 Do you agree with replacing the multiple publication rule with a single publication 
rule, including the ―materially different‖ test? Will the proposals adequately 
protect persons who are (allegedly) defamed by material that remains accessible 
to the public after the one-year limitation period has expired?  

30. I do not agree, no. I do not believe the proposals will adequately protect such 
persons. 

Clause 7: Jurisdiction – "Libel tourism" 

 Is "Libel tourism" a problem that needs to be addressed by the draft Bill?  

31. No.  

 If so, does the draft Bill provide an effective solution? Is there a preferable 
approach?   

32. If there is a problem these proposals do not really deal with it.  

Clause 8: Jury trial 

 Do you agree that the existing presumption in favour of trial by jury should be 
removed? Should there be statutory (or other) factors to determine when a jury 
trial is appropriate?   

33. I endorse the proposals as they stand. 

Consultation issues 

 Does the current law provide adequate protection for internet service providers 
(ISPs), online forums, blogs and other forms of electronic media?  
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34. Yes. 

 What are your views on the proposals that aim to support early-resolution of 
defamation proceedings? Do you favour any specific types of formal court-based 
powers, informal resolution procedures or the creation of a libel tribunal?  

35. Reforms to procedure, with more active case management and earlier resolution 
of key issues, would do a great deal more to address the real problems of libel 
litigation than any of the measures now proposed. 

 Is there a problem with inequality of arms between particular types of claimant 
and defendant in defamation proceedings?  

36. There are many different inequalities. Perhaps the most frequent is the relatively 
impecunious claimant facing a very substantial corporate defendant – usually a 
media organisation. Leaving aside arguments about CFAs, and the like, it seems to 
me that the way to address this is for the Court to engage in active case 
management coupled perhaps with procedural reforms. If the costs risks associated 
with libel litigation are reduced, then inequalities of arms will become less significant. 

 Should specific restrictions be introduced for corporate libel claimants? 

37. No. For two reasons. First, the supposed dichotomy between corporations and 
individuals is false and misleading. For one thing, there is the middle ground of firms, 
both those with unlimited and those with limited liability.  For another, many small 
businesses run as self-employed enterprises may just as well be run in corporate 
guise. Whether a business is incorporated or not is adventitious. Is a plumber 
operating as a one-man band to find himself up against some special barrier to 
pursuing a libel claim, just because he has incorporated his business? 

38. The second reason is that it should not be forgotten that corporations employ 
individuals and provide services to individuals. A libellous attack on a company‘s 
reputation may cause significant harm, which cannot easily be demonstrated 
evidentially. Individual members of staff may suffer, as their jobs are cut. Consumers 
of the company‘s goods or services may suffer, likewise. Proof of measurable actual 
financial loss in such cases is notoriously difficult. I cannot recall a case in my 
experience where such loss has been proved, although I can think of many cases 
where the libel complained of was self-evidently likely to cause significant financial 
loss. 

Overarching issues 

 Do the proposals in the draft Bill and Consultation strike an appropriate balance 
between the protection of free speech and the protection of reputation?  

39. See my detailed critique above. The most important point, to my mind, is that the 
proposals do nothing at all to further the interests of those who have been falsely 
defamed, or the interests of the public in ensuring that falsehoods which have been 
published are swiftly and clearly corrected. As I point out above, this does not in 
principle require that the media should be exposed to paying damages. What is 
missing from current law and from these proposals is a clear recognition that both 
private and public interests require that greater attention be paid to ‗discursive 
remedies‘. 
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 What is the relationship between privacy and reputation? 

40. I will not begin to attempt any detailed answer to this question, which is 
undoubtedly important. It raises a host of issues. My response is twofold. First, the 
Committee will be aware that privacy is the new libel; many cases which in earlier 
days would have taken the form of libel claims are now being brought as claims for 
misuse of private information – breach of privacy.  Secondly, I repeat what I have 
said above: the draft Bill simply ignores the interplay and overlap between the two 
notions. I would favour reforms that take a coherent look at both of these closely-
related civil wrongs, and propose systematic clarification. 

 Will the draft Bill and Consultation proposals adequately address the problems 
that are associated with the current law and practise of defamation?  

41. Emphatically not. 

 If not, what additional changes should be made? 

42. Except for the abolition of Jury trial and changes to statutory privilege (clauses 5 
and 8), I favour either no change or comprehensive review and reform in conjunction 
with a similar exercise in respect of the law of misuse of private information. This, and 
some of my views on the shape that such comprehensive change might take, are 
indicated above. 

July 2011 
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From Tim Crook, Senior Lecturer, Media Law & Ethics, Department of Media & 

Communications, Goldsmiths, University of London, author of ‗Comparative Media 

Law & Ethics‘ published by Routledge in 2009 and its companion web-site 

http://www.ma-radio.gold.ac.uk/cmle, a journalist of 36 years at the time of 

submission, and a background in teaching media law and ethics professionally and in  

higher education since 1982. 

I apologise to the committee for the lateness of this submission and acknowledge 

that you have received excellent and more authoritative evidence from professors, 

editors and members of the legal profession and judiciary who are far more senior 

and distinguished than myself. 

I commend the brilliant work of Lord Lester QC of Herne Hill, Heather Rogers QC, 

and Sir Brian Neill, along with that of the Ministry of Justice and Parliamentary legal 

advisors whose consultation document is a model of clarity. 

I wish to briefly support all of the proposals for reform as representing progress in 

dealing with the social, political and cultural problems of current English and Welsh 

defamation law in restricting freedom of expression in the democratic context. I wish 

to put forward some arguments and ideas for radical reform that arise from my 

interest in media law and ethics from a comparative perspective. 

1. Since the publication of my book in 2009 and submission to the House of 
Commons Select Committee of Culture, Media & Sport enquiry into press standards, 
privacy and libel, I have been advancing a more constitutional settlement of the role 
of media law and ethics in the United Kingdom through low cost restorative justice 
processes and methods that channel all legal disputes, litigation and indeed criminal 
issues through an all encompassing independent structure of media regulation based 
on apology, case conferencing, media harm evaluation, and victim face-to-face 
resolution, mediation, alternative dispute resolution, arbitration and compensation 
scheme joint funded by the industry and state prior to last resort specialist media high 
court proceedings. These are set out at 
http://www.publications.parliament.uk/pa/cm200910/cmselect/cmcumeds/memo/pres
s/m13002.htm and I only wish to direct your committee to new proposals and detail in 
respect of defamation and how these could be developed in the light of the 
announcement of Lord Justice Leveson‘s enquiry into media ethics and regulation. 
[set out in more detail at 4.] 

2. The key struggle facing the United Kingdom judiciary and Parliament at 
Westminster is the resetting of the constitutional imperative of freedom of expression 
in relation to liberty and democracy. I believe it is under threat on three levels: 

 
(a) The diminishing value and operation of the brake on prior restraint in relation to 
libel, privacy, administration of justice and national security. Neither Parliament nor 
the judiciary have appreciated that court injunction in any context must be a true 

http://www.ma-radio.gold.ac.uk/cmle
http://www.publications.parliament.uk/pa/cm200910/cmselect/cmcumeds/memo/press/m13002.htm
http://www.publications.parliament.uk/pa/cm200910/cmselect/cmcumeds/memo/press/m13002.htm
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exception and that freedom of expression descends into an authoritarian context 
through court orders restricting publication of truth and falsity that are binding on third 
parties, contra mundum, retrospective and prohibitive of information suppressive 
orders themselves. I believe that I did warn Parliament in 2009 that censoring 
information that the public regards as being in the ‗public interest‘ will undermine the 
authority of the courts and I fear recent manifestations of civil disobedience of such 
court orders through new media, and the reality of communication in the global 
context indicate that my apprehension was not unfounded. I strongly believe the 
communication of harm must be remedied by damages and not by prior restraint in 
secret hearings. The ratio decidendi in Bonnard v Perryman 1891 needs reaffirming, 
strengthening and statutory authority. 

(b) Since 2000, the judiciary has taken the wrong route in developing a common law 
stare decisis of respect for the right of privacy through prior restraint and damages on 
media publication by giving effect to ECHR jurisprudence and applying an intense 
focus of a balancing exercise between Articles 8 and 10. Parliament, in my opinion, 
directed through statutory reference that there was a UK margin of appreciation 
giving freedom of expression priority and paradigmatic importance. The Human 
Rights Act specifically directed the courts to give particular regard to Article 10. I 
regret to say the courts have not been doing this and it is of great concern to me that 
they have changed the British Constitution without proper deferral and reference to 
Parliament. The collapse or reading of ‗right to reputation‘ in the light of Article 8 was 
not a matter for the courts through ECHR case law originating from continental 
jurisdictions. Prior restraint on the publication of truth on the basis that zones of 
private interaction relate to infidelity and participation in the sex industries as a 
consumer went far beyond the remit of judicial discretion and had not been given the 
green light in the Human Rights Act. 

In my opinion the establishment of the tort of defamation as a right to reputation in 

Article 8, the establishment of a tort of privacy through human rights jurisprudence 

have to be matters for Parliament since they affect the bedrock of British 

constitutional rights and the balance of power. 

(c) Conversely Parliament has failed to recognise and respect the judiciary‘s 
exhortation to preserve the constitutional principles of open justice that defendants 
and the wider public must know the evidence being adduced to prosecute and 
convict crime. This open justice principle is also fundamental to civil litigation in the 
pursuit of remedies by claimants. It was wrong of Parliament not to follow the 
jurisprudential principles decided by the House of Lords in R v Davis 2008. [Davis, R 
v [2008] UKHL 36 (18 June 2008)] The conclusion of the Justice report of 2009 
calling for an end to the use of secret evidence is acutely relevant and correct: 
‗Secret evidence is unreliable, unfair, undemocratic, unnecessary and damaging to 
both national security and the integrity of Britain‘s courts.‘ I fully endorse the recent 
ruling of the Supreme Court in Al Rawi v Security Service [Al Rawi & Ors v The 
Security Service & Ors [2011] UKSC 34 (13 July 2011)] and strongly urge Parliament 
to retrieve our national dignity and libertarian authority on this issue. In addition public 
dissemination of the identity of defendants and legal parties to any form of litigation is 
also a matter that cannot be compromised except in only the most exceptional of 
circumstances Guardian v Ahmed [Guardian News and Media Ltd & Ors, Re HM 
Treasury v Ahmed & Ors [2010] UKSC 1 (27 January 2010)] and I do think this 
requires statutory enactment or authoritative declaration in a written constitution. 
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Draft Defamation Bill proposals. 

3. I support the clause 1 definition of defamation as a "substantial harm" test. I would 
support the insertion of the word ‗serious‘ in the test. I believe that this should sluice-
gate out trivial actions and begin a process of recognising that damage to reputation 
needs to be proved in materialist rather than emotional terms. I would go further and 
require the assessment of damages to be based on provable evidence rather than a 
presumption of damage to feelings. It is logical that if defamation were based on 
provable materialist damage rather than a presumption of harm to feelings, freedom 
of expression would be promoted on many levels. This would help to distinguish the 
English and Welsh common law emphasis of libel and slander relating to economic 
and social status rather than the continental civil law principle of emotional sensibility 
based on honour and dignity. 

4. I regard clause 2 and the drafting of the defence of responsible publication in the 
public interest as progress and this should overcome the concerns associated with 
the existing Reynolds defence. I would clarify the meaning of ―public interest‖ to 
recognise the plurality of the media market place and not to determine any hierarchy 
of public interest communication. I am in favour of the public interest threshold of libel 
defence developed by the United States Supreme Court set at the level of ‗reckless 
disregard for the truth‘ and ‗actuated by malice‘ that has been adopted by India, 
Argentina and other legal jurisdictions. I also think there is merit in developing a 
distinction between public interest and private claimants. 

5. In relation to clause 3 and truth I regard the proposed changes to the defence of 
justification as progress, but I would go further to reverse the burden of proof in 
relation to all claimants and bring our position in line with our common law cousin, the 
U.S.A. 

6. I am in favour of the proposed changes to the existing defence of honest comment 
set out in clause 4. I think its relationship to the responsible publication defence is 
clear and appropriate. 

7. I support the proposals in clause 5 to extend the defences of absolute and 
qualified privilege. I would simply extend the reporting privilege in relation to 
Parliament to an absolute level to give media publication the equivalence of the 
privilege relating to Parliamentarians. I strongly disagree with the current Lord Chief 
Justice that there can be any construction of contempt on the part of media reporting 
of anything said in Parliamentary proceedings on the basis of ‗bad faith.‘ The purpose 
of section 9 of the Bill of Rights of 1689 was to give Parliament constitutional 
authority over the judiciary in respect of freedom of expression. This has to be 
extended to all areas of media reporting in the early 21st century and there should be 
no doubt at all that accurate and fair reporting of anything said in Parliament, whether 
malicious or in defiance of any kind of judicial injunction, is protected and privileged. 

8. I think the distinction drawn between absolute and qualified privilege should only 
remain in respect of qualified privilege being subject to contradiction or explanation 
with the media publisher being given a reasonable time to publish any such response 
whether sought or not. 

9. The issue of contemporaneous reporting does not appear to have any practical 
bearing on the publication and reporting in a multi-media age. 
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10. I regard the extension of qualified privilege to protection given to copies of and 
extracts from material and scientific and academic conferences as representing 
excellent reform and progress. I would extend the academic qualified privilege to 
peer-reviewed academic journals. I support extending qualified privilege to reports 
relating to public companies elsewhere in the world. I support extending qualified 
privilege to fair and accurate copies of, extracts from, or summaries of the material in 
an archive, where the limitation period for an action against the original publisher of 
the material under the new single publication rule has expired. I would also support 
the request from the National Archives for a specific privilege relating to previously 
unpublished documents that are in the public interest. 

11. In my opinion there would be merit in the Defamation Bill clarifying that media 
conferences that are accessible by members of the public fall under the definition of 
‗public meetings‘ and that the qualified privilege subject to explanation or 
contradiction also applies to press releases published in relation to such 
conferences. Whilst the House of Lords ruling in Turkington v The Times in 2000 
[Turkington and Others v. Times Newspapers Limited (Northern Ireland) [2000] UKHL 
57 (2nd November, 2000)] provided a common law extension of the qualified 
privilege defence, I would urge the committee to consider introducing a recognition 
that media interviews recorded or conducted by the media conference participants 
within 24 hours of the conference retained the same privilege provided they 
represented a fair and accurate expression of the matters communicated at the press 
conference. 

12. I would also urge the committee to introduce a qualified privilege for reporting 
news agency material in order to protect subscriber news organisations from any 
inadvertent republication of defamation contained in news agency distribution. Such 
a defence to defamation is available in a number of U.S. state jurisdictions. 

13. I fully support the proposals set out in clause 6; in respect of the single 
publication rule. The ―materially different‖ test is well thought out and constructed and 
I am confident that the proposals adequately protect persons who are (allegedly) 
defamed by material that remains accessible to the public after the one-year 
limitation period has expired. 

14. I fully support the proposals set out in clause 7 in respect of jurisdiction – "Libel 
tourism." The draft bill offers an excellent solution in the context of the UK‘s 
obligations to European Union law. 

15. Clause 7 effectively changes the law so that a court does not have jurisdiction to 
hear and determine a claim to which the clause applies unless it is satisfied that, of 
all the places in which the statement complained of has been published, England and 
Wales is clearly the most appropriate jurisdiction in which to bring an action in 
respect of the statement. 

16. I oppose any move to abolish the existing presumption in favour of trial by jury. I 
believe Parliament and the Judiciary underestimate the constitutional importance of 
jury participation in matters of fact concerning freedom of speech. A verdict on 
whether damages should be awarded in respect of communication is as important as 
that relating to unlawful imprisonment by the police or any other public authority. It is 
fundamental to civil liberty and democratic accountability and the jury‘s role is both 
practical and symbolic in expressing an understanding of ordinary and natural 
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meaning in the social, political and cultural context.  The jury remains one of the last 
bulwarks against abuse of power by executive, legislature, and judiciary. The right to 
trial by jury should be given the same constitutional status as it receives in the USA. 

Consultation issues 

17. In the light of recent events concerning the conduct of the press in obtaining 
information for the purposes of publication and the public disobedience of court 
orders relating to privacy, I would suggest the committee takes a radical approach to 
drafting legislation so that all defamation proceedings have to revert to a Media Law 
and Ethics Restorative Justice Commission that combines the purposes of Ofcom, 
BBC Trust and Press Complaints Commission regulation. I would suggest the 
funding of such a commission were based on a partnership between media industry 
and the state with public funding matching pound for pound contributions from media 
companies and organisations. 

18. The Commission would be independent of government and Parliament, but have 
investigatory, pro-active and compensatory powers with damages capped at £10,000 
and the publication of the commission‘s adjudications. Each side would be obliged to 
pay their own costs. 

19. Anyone complaining of defamation (a false publication causing serious and 
substantial harm to reputation) would be obliged to elect a process of mediation or 
alternative dispute resolution, with the former process having the option of case 
conferencing. In ADR, the Commission would have the resources to provide advice 
and representation where a litigant in person could not afford specialist legal advice. 
The defamation law applied by the Commission‘s mediation and ADR processes 
would be that set out in the proposed Defamation Bill as well as existing and relevant 
English and Welsh common law. 

20. I would propose that those disputes in defamation that could not be resolved by 
the Commission‘s mediation/ADR process, or as an appeal against the Commission‘s 
ADR could then proceed to the specialist Media High Court where the damages 
would still be capped at £10,000, with each side obliged to pay their own costs 
whatever the outcome, and there being the US constitutional public interest defence 
standard of ‗reckless disregard for the truth‘ and ‗actuated by malice‘ standard 
applying to public interest claimants. 

21. As my submission is on one of the last days before the guillotine on public 
consultation, I realise the committee is unlikely to require or need any oral evidence 
on this submission, but I remain willing and available should it be required. 

22. These views are personal to me and do not represent any policy position or view 
taken by any organisation that employs me or hires me in any context. 

July 2011 



Memorandum by The Pirate Party UK (EV 58) 

 

Memorandum Submitted by The Pirate Party UK (EV 58) 

Introduction 

The Pirate Party UK is a political organisation registered with the electoral 

commission. It campaigns for significant reform to copyright and patent law, 

protection for personal privacy and government transparency, and greater freedoms 

of speech and communication. It was formed in 2009 and has fielded candidates in 

elections for local government and the Scottish and UK Parliaments. 

The Party has links (through the umbrella organisation Pirate Parties International) 

with similar organisations in nearly fifty countries worldwide, and ―Pirate‖ politicians 

have been elected or appointed to positions at local, national and international levels. 

The Party welcomes the commitment to defamation reform shown by the government 

(and opposition) and generally supports the draft Bill with some qualifications given 

below. 

Clause 1: definition of defamation; a "substantial harm" test 

Should there be a statutory definition of "defamation"? If so, what should it be? 

The Party feels that there is no pressing need for a definition in the bill as the 

common law definitions should be sufficient. However, extra clarity and certainty to 

the law is always welcome. 

What are your views on the clarity and potential impact of the "substantial 

harm" test, including its relationship to other elements of the current law such 

as the presumption of damage in libel claims? 

A substantial harm test is vital in order to prevent trivial claims and, as such, it should 

apply to all defamation actions. It should either explicitly or impliedly repeal the 

presumption of libel being damaging of itself, along with the exceptions for proving 

damage in slander law; s1 Slander of Women Act 1891, s2 Defamation Act 1952 and 

common law rules concerning imprisonable offences (e.g. Gray v Jones, 1939), and 

contagious diseases (e.g. Bloodworth v Gray, 1844). 

A definition of ―substantial‖ may be required in order to give clarity and certainty, so 

that the public (and legal professionals) are aware of what is and is not covered. 

Clause 2: Responsible publication in the public interest 

Will the responsible publication defence overcome the concerns associated 

with the existing Reynolds defence? If not, what changes should be made? 

The Party feels that this defence should overcome the majority of issues with the 

existing defence. However, "the nature of the publication and its context" should 

include reference to any restrictions on the length of a statement (such as the 140 

character limit on Twitter) in determining whether the publication is responsible. This 

would also be relevant with providing sources. 
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Should the meaning of ―public interest‖ be defined or clarified in any way, 

particularly in view of the broader meaning of this term in relation to the 

existing fair/honest opinion defence? 

The Party feels there is no need to define "public interest" and any attempts to do so 

could place unnecessary restrictions on its scope. In addition, any definition could 

come into conflict with the ECHR and the Human Rights Act, removing any certainty 

created by the definition. 

Clause 3: Truth 

What are your views on the proposed changes to the defence of justification? 

In particular, would it be appropriate to reverse the burden of proof in relation 

to individuals or companies? 

The Party is not convinced that the defence needs renaming, as "justification" better 

reflects the need to prove the substantial accuracy of the imputation, and justify the 

publication, rather than discussing the absolute truth. 

Clause 4: Honest opinion 

What are your views on the proposed changes to the existing defence of 

honest comment? Should the scope of the defence be broadened? Is its 

relationship to the responsible publication defence both clear and appropriate? 

The Party feels that clause 4(2) should be broadened to include statements that are 

substantially that of opinion, rather than pure opinion (which might clarify the law 

regarding situations such as the one that arose in British Chiropractic Association v 

Singh, 2009). In addition, clause 4(4) could refer to a "reasonable person" rather than 

an "honest person" to better reflect the objective nature of the test. It might be 

appropriate to include a qualification that the "fact" in question must be one 

reasonably believed by the defendant. This would prevent a defendant relying on a 

fact they were not aware of, but similarly, take account of "facts" that, while untrue, 

the defendant believed to be true. 

Clause 5: Privilege 

Are the proposals to extend the defences of absolute and qualified privilege 

appropriate and sufficient? 

In the interests of open justice, it might be appropriate to have reports from domestic 

courts (including the ECHR and CJEU) should be covered by absolute privilege 

indefinitely. While the Party is encouraged by the expansion to cover scientific and 

academic conferences, it might be appropriate to also cover academic papers and 

journals, unless that would fall within the new public interest defence. As a political 

Party, PPUk also feels that qualified privilege should apply to political conferences 

and internal communication, as with companies. 

 



Memorandum by The Pirate Party UK (EV 58) 
 

192 

Is there a case for reforming the Parliamentary Papers Act 1840 and other 

aspects of Parliamentary privilege within the draft Bill (in the light of recent 

coverage of super-injunctions); or should this be addressed by the 

(forthcoming) draft Parliamentary Privilege Bill? 

Due to the wider scope of this issue (in that it covers the entirely of Parliamentary 

Privilege, rather than just defamation) it would seem more appropriate to address this 

in the other draft Bill. 

Clause 6: Single publication rule 

Do you agree with replacing the multiple publication rule with a single 

publication rule, including the ―materially different‖ test? Will the proposals 

adequately protect persons who are (allegedly) defamed by material that 

remains accessible to the public after the one-year limitation period has 

expired? 

The Party supports this change and feels that it does protect those mentioned 

provided that a court can waive the limitation period if needed. 

Clause 7: Jurisdiction – "Libel tourism" 

Is "Libel tourism" a problem that needs to be addressed by the draft Bill? If so, 

does the draft Bill provide an effective solution? Is there a preferable 

approach? 

The Party is unsure to what extent "libel tourism" is a problem, but feels that the draft 

Bill should provide an effective solution. 

Clause 8: Jury trial 

Do you agree that the existing presumption in favour of trial by jury should be 

removed? Should there be statutory (or other) factors to determine when a jury 

trial is appropriate? 

The Party agrees with the changes to jury trials in the interest of efficiency and 

accessibility of the law. 

Consultation issues 

Does the current law provide adequate protection for internet service providers 

(ISPs), online forums, blogs and other forms of electronic media? 

The Party feels that the draft Bill does not provide adequate protection for secondary 

publishers, including ISPs. Considering that in Reynolds Privilege "any lingering 

doubts" should be resolved "in favour of publication" (see GKR Karate (U.K.) Limited 

v Yorkshire Post Newspapers Limited, 2000), the Party feels this should be applied to 

secondary publishers. From their point of view, they have one party (the claimant) 

alleging that the comment is defamatory, and another (the author) presumably 

claiming otherwise. In such a situation, the law should find in favour of publication. 
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The Party therefore recommends expanding the current limitations on liability 

provided by regs. 17-19 of the Electronic Commerce (EC Directive) Regulations 2002 

by granting secondary publishers (including archivers, web-hosts and other ISPs) 

immunity from liability in defamation proceedings even when they have actual 

knowledge of the alleged defamation, provided (a) there is no evidence of malice, (b) 

there is no reason to consider the author unreliable, (c) they were not the author. 

This limitation could be removed by a court only if the court considered the 

secondary publisher the most appropriate individual to bring a claim against. 

The effect of such a limitation would be to lessen the burden placed on secondary 

publishers by their activities, and remove the risks currently associated with receiving 

demands to remove content based on defamation claims. 

What are your views on the proposals that aim to support early-resolution of 

defamation proceedings? Do you favour any specific types of formal court-

based powers, informal resolution procedures or the creation of a libel 

tribunal? 

The Party feels that it is vital that any early-resolution process supported be clear, 

accessible and transparent; making it as easy as possible for defamation claims 

(particularly when there is an inequality of arms) to be handled fairly and 

appropriately. 

Is there a problem with inequality of arms between particular types of claimant 

and defendant in defamation proceedings? Should specific restrictions be 

introduced for corporate libel claimants? 

There would seem to be a problem with this area. One solution might be to place 

caps on legal cost awards based on the damages awarded, although this may be 

impractical. An alternative would be to explicitly direct the court to consider the 

motivations of a party in defamation proceedings, particularly whether they are acting 

in the interests of justice and protecting reputation and free speech, or in bankrupting 

the other party into settling. Any tendency towards the latter should be reflected in 

damages awards and costs. 

Overarching issues 

In addition to the points above, the Party has two other areas it thinks should be 

considered. Firstly, a more general defence of "reasonable belief", where a defendant 

in a defamation action could justify their publication by proving they had reasonable 

(and actual) belief in the imputations made. This could then include requirements for 

reasonableness based on the circumstances, including fact/comment, public interest 

requirements etc.. This would simplify the three main defences (justification, public 

interest and honest opinion) into one defence, hopefully making proceedings more 

efficient. 
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Secondly, the Party would like to see explicit mention in the bill of the common law 

"mere vulgar abuse" 'defence'; i.e. that statements which consist of mere abuse 

(defined in a broad sense) would not fall within the scope of defamation. This could 

be expanded (or defined) to cover shorter, heat-of-the-moment comments, such as 

those likely to be made on social networking sites, or in conversation. While so far 

there have been few attempts to bring proceedings against this sort of comment, the 

length of the action in Smith v ADVFN Plc (for example) shows the necessity of 

clarifying this defence and the circumstances which it should cover. 

July 2011 
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There are two issues before the Committee on which Full Fact, the UK‘s only 

independent factchecking organisation, can submit distinctive and expert evidence: 

1. Newspapers who skip self-regulation should have a hard time claiming 

‗responsible publication‘. 

(i) Fairly regularly we factcheck articles in the Northern and Shell newspapers 
that are inaccurate and that we know from experience they would be forced 
to correct if we were able to involve the Press Complaints Commission. 
Unfortunately, the Express and Star have opted out of the PCC and cannot 
be made to uphold their duty of accuracy. 

(ii) This is not harmless. Many of these inaccurate claims are about important 
and contentious issues and  these are the fourth (Star) and sixth (Express) 
largest daily newspapers on June‘s ABC figures, read by hundreds of 
thousands of people. 

(iii) The duty of accuracy is the first general and absolute duty on newspapers 
set out in the Editors‘ Code of Practice, which is of course written by the 
Editors themselves. There is no public interest defence for inaccuracy; 
nobody believes indifference to accuracy is harmless or acceptable. 

(iv) Submission: The Defamation Bill should support effective regulation of the 
press. Newspapers which refuse to adhere to any system of independent 
oversight at all, be that from the PCC or a bespoke arrangement, should 
explicitly be in a weaker position with regard to the criteria in 2(2) used ―in 
determining whether a defendant acted responsibly in publishing a 
statement.‖ 

(v) It may of course be that any recommendation on your part in this area will be 
overtaken in due course by the conclusions of the Press Inquiry but we do 
not think that still-distant possibility should stop you from acting now. 

2. Mr Dacre‘s claim in oral evidence that it is ―one of the great myths of our 

time‖ that newspapers bury PCC corrections. 

 
(i) Full Fact makes more complaints to the PCC that end up being resolved than 

anyone else. We are familiar with the strengths and weaknesses of that 
system. Our first submission does not imply that we think the PCC is entirely 
what it should be but that is a wider issue than the Committee needs to 
consider. 

 
(ii) We are aware of the PCC‘s position95 that 69.7% of corrections, and 81.1% 

of corrections that contain apologies, appear on the same page or further 
forward. We have also seen this challenged with some credibility but with 

                                            
95

 See http://www.pcc.org.uk/review10/statistics-and-key-rulings/complaints-statistics/prominence-of-
corrections.php 
 

http://www.pcc.org.uk/review10/statistics-and-key-rulings/complaints-statistics/prominence-of-corrections.php
http://www.pcc.org.uk/review10/statistics-and-key-rulings/complaints-statistics/prominence-of-corrections.php
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extremely limited evidence based on the tiny number of complaints that are 
formally adjudicated. 

(iii) It is, however, not a very useful measure either way. For accuracy 
complaints, which are 87% of the PCC‘s work, it loses all the nuances of how 
important the claim was in the original story, how important the claim is in 
itself and how clear and prominent the correction is on the page on which it 
does appear. 

(iv) That said, Mr Dacre‘s strong assertion96 is partial and simplistic. In our 
experience newspapers do try to bury corrections. After we agreed (through 
the PCC) the wording and placement of our first correction in the Daily Mail 
we were surprised to learn that the paper had at the last moment agreed with 
the PCC that they could disregard the agreement and run the correction as a 
middle paragraph in a news story.  

(v) To the PCC‘s credit they explained that if we were not satisfied with this they 
would require the paper to print the correction a second time in the manner 
originally agreed—and they did. 

(vi) This example, which is not a one-off, is representative of our experience that 
you must put quite a lot of effort into the PCC system to get the result that is 
later trumpeted as proving how well the system works! 

(vii) We recently disproved a Daily Mail front page headline ‗UK DOLES OUT 
MORE AID THAN ANY OTHER COUNTRY‘, which we expect will be 
corrected. It is up to Mr Dacre where the correction appears, so that will put 
his position to the proof. We will, with permission, update the Committee 
when the correction appears. 

July 2011 

 

                                            
96

 ―The PCC already has the right to place a correction or an adjudication in a paper and it has to be agreed by 
the Director of the Press Complaints Commission where that goes in the newspaper and it's one of the great 
myths of our time that newspapers somehow bury these things at the back of the book. 80%—80%—of the 
corrections carried by newspapers are either on the page or before that page where the offending article 
appeared.‖ 
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Robert Dougans practices in the Dispute Resolution department of Bryan Cave LLP‘s 

London office.  

Mr. Dougans joined the firm in 2007 after training and qualifying as a solicitor in 2003 

with a leading London firm. Since then he has practiced a wide range of litigation and 

arbitration, usually with an international focus.  

He has considerable experience of High Court litigation, including Freezing 

Injunctions and other interim remedies as well as trials and appeals, usually involving 

high-value commercial contract disputes. He is also regularly called upon to advise 

upon the thornier aspects of the Civil Procedure Rules. Amongst the cases he has 

been involved in recently are the Commercial Court trial and the appeal to the Court 

of Appeal in Seele v. Tokio Marine. He also has experience of conflicts of law and 

other aspects of modern cross-border litigation. In addition, he is a qualified Solicitor 

Advocate and regularly appears in contested hearings, most notably in the High 

Court decisions in Kaschke v. Osler and Kaschke v. Gray & Hilton.  

Mr. Dougans has sizable experience in arbitration, having acted in an LCIA 

arbitration concerning the termination of a Joint Venture Agreement between 

investment funds located in Bermuda, and an $11 million claim arising out of the 

delivery of commodities to the Middle East. He has also worked on an ongoing 

dispute proceeding to an LCIA arbitration concerning the termination of a large-scale 

public sector IT project. He is currently instructed in an LCIA arbitration arising out of 

a dispute between an Asian textile and clothing company and its UK-based joint 

venture partner in respect of an investment in a US-based company.  

His experience in defamation and privacy work is extensive, having acted in jury trials 

as well as the leading case on the calculation of compensation under the Offer of 

Amends procedure introduced by the Defamation Act 1996. He acted for the writer 

and broadcaster Dr. Simon Singh in the case brought against him by the British 

Chiropractic Association. This case was listed as one of the top ten cases of 2010 to 

watch by The Lawyer. The Court of Appeal's judgment in favour of Dr. Singh 

declaring that he may rely on a defence of fair comment was widely report in the 

national and international media. Mr. Dougans also attracted media attention for his 

successful defence of the journalist David Osler in what is widely reported as a case 

likely to grant more freedom to online publishers in respect of content in their web 

archives. Mr. Dougans received the award for Assistant Solicitor of the Year at this 

year's Lawyer Awards (June 2010) in recognition of his work in this area. The Times 

also has named Mr. Dougans Lawyer of the Week (April 2010).  

Mr. Dougans also has developed considerable experience in appellate work, having 

acted in appeals against decisions of Masters and High Court Judges and is familiar 

with the procedure of the Court of Appeal.  
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Mr. Dougans spent 6 months on a placement with the Dispute Resolution team of an 

international investment bank, where he worked on High Court litigation and 

regulatory investigations and disputes. 

Draft Defamation Bill Response 

Clause 1: definition of defamation; a ‗substantial harm‘ test  

I agree with the inclusion of a substantial harm test in the Bill. The real problem with 

defamation litigation is not the award of ―telephone number‖ damages by juries. Such 

problems may have existed but have basically receded away with the effective cap 

on libel damages and increasing guidance given to juries. The real issue is that 

claimants, either those employing specialists in ―reputation management‖ and looking 

to stifle debate, or those of an obsessive nature, will seize upon individual statements 

and force a defendant to incur significant legal costs defending an action.  

Cases do exist where a claimant is protecting themselves against serious allegations 

and/or complains in respect of allegations which have received a wide circulation. 

These are, sadly, the exception rather than the rule in libel litigation. The application 

of the decisions in Jameel v Dow Jones and Thornton v Telegraph have gone a long 

way to throwing out many claims at an early stage. However, the scope of both of 

these decisions is yet to be clarified fully, and may be circumscribed by the Court of 

Appeal or the Supreme Court.  

Unless the substantial harm test is included, claimants will be able to commence 

litigation, and force defendants to incur substantial costs, in circumstances where 

their reputation has suffered little or no real damage. This cannot be sensible. 

I consider that the phrase ―serious and substantial harm‖ ought to be included in the 
test to ensure that unmeritorious claims are excluded at an early stage.  
 

Clause 2: Responsible publication in the public interest 

Will the responsible publication defence overcome the concerns associated 

with the existing Reynolds defence? If not, what changes should be made? 

I agree with the inclusion of a new public interest defence in the Bill. The current 

wording is an improvement on the existing, common law defence.   

The common law defence arises out of the well-known Reynolds v Sunday Times 

decision. That decision was a welcome improvement on the common law, but does 

not go far enough. 

A Reynolds defence can only be pleaded if a writer sets out to write an article which 

will allow the case to be run. A Reynolds-compliant article is a long way from the 

―average‖ academic or journalistic article. It is therefore a defence which needs to be 

considered before putting pen to paper. It is rare, if ever, that this defence can be 

relied upon after the event if an article has not been written with Reynolds in mind, 
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which is shown by the few occasions upon which a Reynolds defence has actually 

succeeded at trial.  

It is, of course, often observed that people ought not to be encouraged to publish 

defamatory material. This observation is legitimate but ignores the reality of 

journalism and academia. Writers can, with the best intentions, fall outside other 

defences or find sources are unwilling to give evidence. A defence focussing upon 

the writing of an article is always likely to be easier to run than a defence involving 

the content of the article itself.  

It is also difficult or impossible to write a Reynolds article and take a ―slant‖ at an 

issue, which is likely to remove this protection from many academic and scholarly 

articles where a position on an issue has to be taken.  

Furthermore, the Reynolds defence has in practice deteriorated into a ―checklist‖ 

when applied at first instance. Despite the observations of Lord Hoffman in Jameel v 

Wall Street Journal, this remains the approach taken at the coalface. Any checklist, 

no matter how defensible in general, runs the risk of failing to do justice in certain 

cases.  

It should also be said that Reynolds is the law. Putting it on a statutory basis would 

not give any more protection to free expression. On the contrary, as matters stand 

the existing criteria might be expanded by the appellate courts in appropriate 

circumstances. If a statute lists the criteria set out in the speech of Lord Nicholls, this 

would limit the ability of the court to extend these categories to do justice in a 

particular case.  

A stronger public interest defence, such as that recommended by the Libel Reform 

Campaign, would protect genuine public interest statements while providing 

safeguards to ensure that statements which cannot be shown to be true but which 

were made in good faith on a matter of genuine public interest are corrected. 

It is surely dangerous for the courts to have to pay attention to codes of conduct 

imposed by other bodies, and substitute their standards for its own. Furthermore, 

some publications (such as academic journals and blog sites) do not have a code of 

conduct, and may be disadvantaged against the mainstream press who of course 

have the PCC code.  

The nature and context of a publication is key when determining whether material 

ought to be defensible or not. A public interest defence does not exist to protect tittle-

tattle and gutter journalism, but exists to allow weighty matters of legitimate public 

concern to be aired without legal reprisal. Certain classes of publication ought not to 

be exempted from this defence – the tabloid press can and does undertake valuable 

investigative work to uncover political corruption and serious crime – but sober 
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reporting on serious issues in a context of similar writing is much more likely to be 

deserving of protection than sensationalist writing. When considering the different 

natures of publications, opinions made in a blog or webpost should not be held to the 

same standards as newspaper reporting.  

Should the meaning of ―public interest‖ be defined or clarified in any way, 

particularly in view of the broader meaning of this term in relation to the 

existing fair/honest opinion defence?  

I consider that any definition is likely to produce perverse results and deny flexibility 

to judges in tough cases. The public interest is difficult to define but usually clear 

when an issue falls to be decided in any individual case. I submit that the approach of 

Mr. Justice Stewart in Jacobellis v Ohio ought to be adopted when deciding whether 

any material is of public interest.  

There should be no reason why opinion as well as fact should not be protected. 

Obviously, unfounded speculation and wild inferences are highly unlikely to be held 

to be in the public interest, but the fruit of sober reasoning by reasonable and careful 

writers and scholars ought to be protected. Academic work, in particular, usually 

consists of conclusions (often opinion) founded upon factual research, and such 

conclusions may be more important to ongoing debate than are the facts themselves.  

With regard to an overlap between the ―public interest‖ defence and honest opinion, 

pleading in the alternative is a well-established tradition in the common law world. 

The current law allows for a plea of, for example, justification to be run at the same 

time as a plea of qualified privilege. In these circumstances, the question of whether 

a matter is of public interest is not the same as the question of whether it is an 

honestly-held opinion. 

Clause 8: Jury trial 

 

Do you agree that the existing presumption in favour of trial by jury should be 

removed? Should there be statutory (or other) factors to determine when a jury 

trial is appropriate?   

 

No. 

The objections to jury trial appear to be, firstly, a belief that juries award ―telephone 

number‖ damages for the slightest libel, and secondly, the perceived delays they add 

to a case.  

A number of decisions in the 1990s went a long way to reducing and eliminating the 

award of consistently high damages in libel actions. In the rare cases where juries 

are involved, damages are effectively capped at GBP200,00 for the most serious 
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cases, and the court gives clear guidance to juries on the appropriate level of an 

award.  

Furthermore, libel actions often involve the weighing of various issues when deciding 

upon the meaning of words and the balance of free expression. These are issues 

where a jury may actually produce as good a result as a judge. In particular, legal 

training and the approach laid down by Skuse v Granada can lead to rulings on 

meaning which seem far removed from the decisions which a group of ordinary 

people might have come to. 

Equally, defamation actions are claims where feelings run high. Unlike most other 

claims which come before the Court, they are not brought about money. Damages 

are claimed, but they are sought to vindicate reputation rather than as compensation 

in the same way as in personal injury or breach of contract cases. Putting a case 

before a jury allows each party to feel they have ―had their day in court‖ and accept a 

verdict much more than they would accept a verdict from a High Court judge. The 

balance between free expression and protection of reputation is also an area which is 

of considerable interest and concern, and where any decision has to be acceptable 

to society as a whole.  In the light of this the wholly unjustified and reprehensible 

attacks in the media upon Mr. Justice Eady (in particular) must be borne in mind. I 

am not aware of any serious practitioner who disagrees with the general thrust of the 

decisions this (or any other) Judge makes in libel and privacy actions given the state 

of the current law.97 Any judge who finds against the media is likely to find 

themselves on the end of similar unpleasant attacks, which can also lead to a 

(unfounded) feeling that justice is not being done. I submit that decisions made by a 

jury are far more likely to find acceptance in the media and amongst the world at 

large than are decisions made by a single judge. 

Furthermore, it must be stressed that few or no libel jury trials actually take place, or 

are expected to take place. I understand that in 2010 no libel jury trial took place, and 

in 2011 none are so far listed or anticipated. Removing the flexibility of jury trial in 

certain circumstances appears a strong step to deal with a procedural oddity which, 

in reality, rarely takes place.  

Consultation issues 

What are your views on the proposals that aim to support early-resolution of 

defamation proceedings? Do you favour any specific types of formal court-

based powers, informal resolution procedures or the creation of a libel 

tribunal? 

 

                                            
97

 Obviously, any judge who has been on the bench for a number of years is likely to make individual decisions 
with which individuals may reasonably disagree, and will be on occasion be revered on appeal. This is to be 
expected. This, however, is distinct from a wholesale disagreement with the decisions of a particular judge. I 
believe that the current privacy and libel law is skewed against free expression, but any first instance judge can 
and should only apply the current law.  
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I am greatly concerned about the imposition of any court procedure to resolve 

preliminary issues at an early stage. Whilst I do accept that, in some circumstances, 

such a process will be beneficial I consider that such matters ought to be dealt with 

through the powers already given to the Court by the Civil Procedure Rules rather 

than as part of any ―one size fits all‖ approach mandated for defamation cases 

generally. 

This proposal appears to come out of a misconception that all libel cases drag on to 

trial. This is no longer the case.  

The simple point is that the Court does have the power; indeed, the duty, to manage 

cases actively. This is given to the Court under the Civil Procedure Rules. This 

includes deciding whether any matter is suitable for early determination by the Court 

on a number of grounds. In commercial and personal injury cases this may include 

splitting matters between so called ―liability trials‖ and ―quantum trials‖ – that is, 

having an initial trial to decide whether the defendant is liable to the claimant at all. In 

such trials, if the claimant is successful, a further trial will take place to decide upon 

the defendant‘s exact liability. This obviously has the effect of saving costs and the 

Court‘s time. 

Similarly, in defamation cases, the parties will often agree to have the Court make 

rulings on the meaning of the words complained of, and/or whether the words are 

capable of being comment. This can have the effect of simplifying matters in the long 

run, by making it clear whether certain evidence is required at trial, and possibly 

leading a party to abandon their claim or defence at a fairly early stage in the light of 

an adverse ruling. These matters are well-known amongst practitioners, and the 

simple fact is that parties to defamation litigation are overwhelmingly asking the Court 

to decide matters at an early stage. The rarity of libel trials (I believe, for example, 

that no libel jury trials actually took place during 2010) shows that most libel cases 

are dealt with at an early stage rather than dragging on to trial.  

Whilst I agree that it is a great thing to have these tools available to a litigant, it must 

be stressed that such matters are not suitable for every case. In some cases, a 

speedy trial is the best tool the Court can offer to resolve a dispute. There are various 

reasons for this. The following are a non-exhaustive list: 

 English litigation is conducted ―cards face up on the table‖, as Sir John 
Donaldson MR once put it. During the litigation process relevant documents and 
witness statements are exchanged, and each party has to prepare detailed 
statements of case. This process, more often than not, sharpens the issues 
between the parties and inclines both parties to settlement as they appreciate the 
true issues in dispute. Disposing of a matter at an early stage can prevent a party 
from obtaining material which would put a different light on a case. 
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 Interim applications are expensive and material applications will take up a day or 
more of the Court‘s time. All of these require attendance on the Court by 
solicitors and counsel, and the preparation of expensive witness statements, 
skeleton arguments and bundles for the Court.  Large interim applications (for 
summary judgment or on comment and meaning) frequently end up covering 
matters in as much detail as trial, without disposing of a matter in its entirety. 
They are also subject to appeal, delaying matters further and increasing costs 
more.98 Cases which can be resolved in a 1-3 day trial may often be more 
cheaply decided at trial rather than in 1 or 2 interim applications.  

 Deciding a matter at trial means all issues can be resolved by the judge and/or 
jury. This allows any appeal to take place in the light of all of the facts, rather than 
on the basis of assumptions. Contested matters may become moot in the light of 
findings of fact or other legal issues. Furthermore, at trial the whole case can be 
determined in the light of all of the facts, and the Court and the parties may agree 
that a case has to be determined ―in the round‖ rather than on the papers at an 
early stage.  

 Lastly, there is often an imbalance of power in parties to litigation. In a ―classic‖ 
libel case where an individual is suing a national newspaper or television 
network, the claimant is by far the weaker party. In cases where a large business 
or powerful individual is bringing a claim against a small website or specialist 
journal, the defendant is the weaker party. In such cases, the stronger party has 
every incentive to increase costs at every opportunity and seek to grind their 
opponent down in interim applications. The approach of trial often makes such 
powerful litigants moderate their position. In these circumstances, anything which 
delays a trial should be resisted at all costs.  

Interim applications are not always speedy. The pressure on the Courts is such that it 

can take many months for an interim hearing to take place, then a further few months 

to deal with a matter on appeal should this be necessary. When considering the 

reasons for the increasing pressure on the Courts, it should be noted that the rise in 

the number of interim applications put before the Courts means that the Court has to 

decide numerous matters more than once.  

I must also add that the addition of further steps specific to defamation litigation will 

increase the barriers between defamation litigators and other litigators. By making it 

even more likely that a libel action will require specialist solicitors and counsel, these 

further steps will further increase the costs of defamation litigation. Most libel cases 

are already disproportionately expensive, with a case arising out of a few words on a 

website or magazine requiring parties to incur costs in excess of those incurred in 

most personal injury or employment cases. Introducing any specialist procedure will 

only make matters worse in this regard. 

                                            
98

 The well-known case of British Chiropractic Association v Singh did not progress beyond interim application, 
but still took over 2 years and both sides were forced to incur substantial costs. The case of Joseph v Spiller, 
which reached the Supreme Court, similarly took many years whilst still dealing with interim applications.  
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Simply put, the Courts already do deal with numerous matters in many defamation 

cases at an early stage. This is often to be welcomed. If the parties and the Court 

choose not to do so, they doubtless have their reasons. Any mandatory procedure 

would be forcing such litigants and the Court to undertake a procedure that they have 

decided would not assist in the resolution of their case.  

If Parliament is really concerned to reduce the costs of defamation litigation, it ought 

to allow defamation cases to be dealt with in the County Court. As matters stand, 

defamation litigation must take place in the High Court. Other cases, such as breach 

of contract, professional negligence or personal injury cases, are allocated to the 

High Court or County Court as appropriate. I do accept that the ―classic‖ defamation 

case of a celebrity or MP suing a national newspaper or TV network is perhaps 

suitable for the High Court. The same does not apply to claims brought against a 

small-circulation journal or a website. Forcing such cases to be decided in the High 

Court (involving the additional expenses required by a more formal procedure, and 

requiring the parties to instruct specialist London lawyers) is clearly disproportionate.  

The retort is often made that the County Court is not able to decide matters as 

complicated as defamation. This seems to rest upon an elitist view of the County 

Court. The County Court has unlimited jurisdiction in contract and tort, and often 

deals with multi-track commercial and personal injury cases. Circuit judges (who sit in 

the County Court) also deal with most Crown Court criminal cases. County Court 

judges are skilled, experienced lawyers who are selected to deal with a varied 

caseload. If libel laws are too complicated for the County Court, it is submitted that 

such cases are too complicated. If, after reform, the libel laws are still too 

complicated for the County Court, it is submitted that this reform has failed in its 

purpose of simplifying and streamlining libel laws.  

July 2011 
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The Draft Defamation Bill :  

I believe most of the clauses offer strong benefits in curtailing unnecessary and 

prohibitively expensive litigation beyond most people's means. The most critical point 

I believe is that there is onus on the complainant at the earliest stage to demonstrate 

the credibility of their case, and that law is accessible to the general public.  

The clauses I reference are the ones I think most relevant to my own experience, as 

in affecting a lay person potentially caught up in a libel action :  

Clause 1 - The Substantial Harm Test : Yes - it is surely common sense that there 

are many gradations of consequence from any statement that may be defamatory - 

from ruining a persons livelihood or reputation to the extent they are deplored by 

others, to mere stinging someone's feelings.  

However, "harm" and "damage" can be to the good. It depends surely on our frame 

of reference - on our moral framework. For instance if public communicated 

statements cause "damage" and "harm" to the reputation of say tobacco 

manufacturers and distributors, or to the manufacturers of napalm or land mines, or 

to the reputation of transport companies that transport live animals around the world, 

it is the case surely that many would argue that the "harm" and "damages" to the 

reputations of the corporation (the claimant) is to the good.  

The test of "substantial harm to the reputation of the claimant" therefor surely 

collapses into a moral judgement ? Is the "substantial harm" good, or bad ? The 

claimant will say very bad to their reputation, but the defendant will say very good 

that the complainant's reputation has been harmed. On the view of defendants, the 

harmers have been rightly harmed.  

None-the-less, it is surely right and a measured improvement that trivial and 

inconsequential cases should be struck out at the earliest stage - the test of 

"seriousness". However, in terms of "harm" I would argue the test should be 

"substantial consequences", not "substantial harm". Consequences are factual, can 

be show to be the case, "harm" is of course an evaluative judgement, good harm, or 

bad harm.  

In summary there is an algorithm here, with two tests, the first the "seriousness test" 

(the first hurdle) to filter out the trivial and inconsequential, and the second the 

"substantial consequences test" to assess the affects. If then there has been or are 

likely to be "substantial consequences" then the case proceeds, the arguments then 

concerned with relative judgements of the nature of the "harm" (good or bad), 

"truthfulness" and "public interest". 
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Clause 2 - Responsible publication on matter of public interest : Yes - this must 

surely be absolutely right in publishing and communications that anyone or any 

organisation can express and publish their views on public matters in-so-far as they 

are acting responsibly (seek to establish facts and with consideration for parties 

affected by the publication) and the issue is of public interest.  

However, as said by many the term "public interest" is endlessly debatable. Public 

interest can of course be contrasted with what is "private", but then it is the private 

which by its very nature of being "private" is often of most interest in popular media to 

the public. None-the-less "public interest" surely carries the prime meaning that 

members of the public have been or will be "better" informed on matters which affect 

or may affect their lives, rather than having been merely entertained. I would submit 

that public interest is all inclusive of all matters unless it can be shown the issue is 

personal private, or critically private to a corporation. The presumption should be 

public interest, with exceptions.  

In this context of particularly the public media, broadcast or print or electronic, I would 

suggest one key principle that should be established is that any party that feels they 

have been wronged or defamed by the media should in a timely period have the right 

of reply in the originating publication. As it is it would seem the media or any 

publishing parties can say near anything they want if the story falls in the grand 

"public interest" category.  

Clause 3 - the Statutory Defence of Truth - this I would think all involved in this 

work would agree is hugely important, and right. Truth as in factual empirical truth, 

that which is known to be and can be shown to be truthful as a matter of fact. This 

defence should then surely curtail, stop, strike out, any action for defamation at a 

very early stage.  

However, on the matter of the defendant being required to prove the truth of their 

statements rather than the claimant proving the falsehood, I would have thought both 

are relevant and need to be pursued towards a settlement. At the first stage the 

claimant surely needs to show there are significant grounds for believing statements 

are not true or opinions are not well founded. I would say this should be the first and 

highest priority in any case put to any Court. But then, such a "credibility of claim 

threshold" having been established, I would say it should be incumbent on both 

parties to put forward, again at the earliest stages, documentation explaining their 

cases - the claimant seeking to show that the statements are false, the defendant 

that the statements are true.  

Clause 4 - Honest Opinion - yes this is more clearly delineated than fair comment. 

The distinction is I think well made in relation to the European Court of Human Rights 

Article 10 Freedom of Expression on the point of the "right to hold opinions and to 

receive and impart information". Specifically, from the Supreme Court Lord Phillips 
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November 2010 : "A value judgement [fair comment] is not susceptible to proof so 

that a requirement to prove the truth of a value judgement [fair comment] is 

impossible to fulfil, and thus infringes Article 10".  

This then is clear. Honest Opinion is a strong defence against defamation in that the 

opinion is formed from, grounded in, what are recognisable facts, and this can be 

shown (proved) to be the case, whereas "fair comment" is a value judgement that 

can be made with no reference to any facts - but might none the less be entirely valid 

and reasonable in the view of many.  

In summary on the Defamation Bill : There is here in relation to the main clauses 

(1. to 4.) what I believe is a classic "necessary and sufficient" reasons algorithm. This 

I think is helpful in clarification of the progressive early stages of a claim : 

1. The Seriousness Test - to eliminate the trivial. (necessary).  

2. The Substantial Harm/Consequences Test - can the claimant show that there are 
or are likely to be substantial consequences. (necessary).  

3. Credibility of Defamation Claim - can the claimant show that there are strong 
evidential grounds for believing the defendant's statements are not true or opinions 
not well founded. (necessary).  

Consultation Issues : Of the highest priority and importance and value to the 

general public in the United Kingdom is surely that of making Law accessible to the 

public. However sophisticated and refined the new Bill may be this is surely of no 

value to the general population if the Law is not accessible, at affordable costs, in 

relation to the income of most citizens.  

To this end I think it of critical importance to clearly distinguish between the 

corporation, and the individual. For the Bill questionnaire to speak of "Inequality of 

arms" is I think many will agree a considerable understatement - all the difference 

between one party having a veritable war-chest of legal armaments and the other 

party being unarmed and defenceless. Thus the hugely disproportionate power of 

"corporation" threat against the individual critic.  

It is understandable that cases involving corporations or media groups or large 

manufacturers need redress to higher Courts. But surely for many other cases, 

involving individuals and smaller enterprises, there is a clear need, as suggested in 

the Bill, for some sort of low cost Libel Tribunal. The need, surely, for mediation, 

conciliation, a forum of communication, not a direct line into all out adversarial 

contention.  

From my own experience I raise this matter particularly in relation to the forthcoming 

close-down of Standards for England and the closure of standards complaints Ethical 

Committees within Local Authorities. In our area there have been numerous 
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"reputational" cases within recent years where complaints against council Members 

have been assessed and adjudicated by the Standards for England supported 

committees.  

My point is then that the closure of the Standards Board for England means there will 

surely be even more need for local centres in all towns and parts of cities where 

reputational grievances and complaints can be resolved. These are the one to one 

individual cases with regard to reputation and defamation, not the large complex 

cases involving national and international corporations.  

As also the "offer to amend" should surely be strongly present in the legislation and 

due process - that anyone has the right and opportunity to make amends - to say for 

instance sorry I got that wrong. In my own recent disputation I would have been 

delighted to have had an explanation of striking inconsistencies which I took to be 

gross dishonesty but in many months, and many appeals to Local Authority for an 

explanation, all I got was the statement that there was a "logical explanation" - but 

that "explanation" was never forthcoming, instead threats of libel litigation. This in 

marked contrast to the PM recently stating "Democracy is government by 

explanation" - a principle I wholly applaud.  

Overarching Issues : One major point that strikes me and has been said by others 

is the conferring of "Human" Rights on corporations and institutions.  

I think on balance this conferring of such Rights is right and understandable. If 

anyone or any family or group build up a business then clearly the reputation of their 

company is no less important to them than their own reputation. They stake their 

personal reputation on their business reputation.  

That said, I think the important point here is that in terms of Human Rights, and 

particularly the relation between Article 8 the Right to Privacy, and Article 10 the 

Right to Freedom of Expression, in cases of public corporations, it must surely be the 

case that the Right to Freedom of Expression takes precedence over the Right to 

Privacy.  

The reasoning here is that surely any and all public products or services from 

corporations or companies, or central government or local authorities, are part of our 

public world and impact on our lives - they are not private - and therefor services and 

goods from such companies can have little inherent "right" to privacy or protection 

from public criticism.  

In finding the "balance" (protection of Freedom of Expression v protection of 

reputation) I would argue if Freedom of Expression does not prioritise over protection 

of reputation in matters of public commerce and service then we do not have 

accountability. Corporations and institutions must surely be open to public scrutiny 
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and criticism in-so-far as their products or services are publicly accessible. Any 

claimed defamation redress for corporations must then surely begin with the 

company showing to a Court they have strong evidential grounds for claiming 

dishonesty in any criticism or statements.  

The commercial world has its economic rights as public provider of public needs, 

within regulations, to purvey good and services - we the public must surely have at 

least equal primary right to criticise and even condemn, as we think fit.  

To emphasise this point, in 1994 seven CEOs of tobacco companies in the US made 

seminal testament statements to Congress, one by one after each other : "I believe 

that nicotine is not addictive". If anyone under UK libel law, as it stands to this day, 

were to say that nicotine is thoroughly addictive, and the whole world knows it, and 

therefore the CEOs' statements were false - thoroughly dishonest - then those 

companies would no doubt (and to this day if they could) bring the full power and 

weight of their corporations to bear taking the severest defamation action they could.  

The singular objective of such corporations, as evidenced by the proliferation of their 

products in undeveloped counties, is to silence any and all criticism. They market and 

promote killer products - they are then killers. They then would say my statement is a 

libellous statement. I would say it is a factual truth (tobacco seriously damages health 

and kills) and honest opinion (purveyors play a part in the deaths). But then such 

corporations seek to silence informed knowledge. They usurp truth and knowledge 

by commercial power. So again, such statements as these as severe criticism should 

not and must not be held as libellous. If they are then our vital personal critique of our 

world as we find it is destroyed -  we become lesser, muted, stubbed, beings. 

That then is what in my view is at stake in this legislation. We have the right to 

complain, the right to criticise, and if need be the right to condemn, as we think fit, on 

facts as far as we understand and on opinion formed from facts and our experience. 

That right absolutely must not be repressed or cowed by use of libel law or any law 

as a weapon of threat. To suppress free expression through threat and fear of 

crippling litigation in wealthy democracy is surely no worse than suppressing free 

expression by fear of physical force in any tyrannical country.  

For Reference : ECHR - Handyside v UK - 1976 49. The Court's supervisory 

functions oblige it to pay the utmost attention to the principles characterising a 

"democratic society". Freedom of expression constitutes one of the essential 

foundations of such a society, one of the basic conditions for its progress and 

for the development of every man. Subject to paragraph 2 of Article 10 (art. 10-2), 

it is applicable not only to "information" or "ideas" that are favourably received or 

regarded as inoffensive or as a matter of indifference, but also to those that offend, 

shock or disturb the State or any sector of the population. Such are the demands of 
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that pluralism, tolerance and broadmindedness without which there is no "democratic 

society"....  

For reference : Human Rights Education Authority. The right to freedom of 

expression upholds the rights of all to express their views and opinions freely. It is 

essentially a right which should be promoted to the maximum extent possible given 

its critical role in democracy and public participation in political life. 

July 2011 
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From: Hardeep Singh, freelance journalist/Press Secretary the Network of Sikh 

Organisations. 

Why doctrinal libel disputes should be highlighted in statute as an area that 

falls outside of the ―substantial harm‖ test:  

 It is trite law that certain matters i.e. doctrinal disputes, which would otherwise 

be litigated within defamation proceedings fall within a territory the courts will 

not enter. 

1. The clear public policy of ―non-justiciability‖ in libel involving the adjudication of 
issues pertaining to doctrinal, religious and cultural disputes, should be scrutinised 
further in light of the decision given in His Holiness v Singh99. 

2. Proposal is to highlight early on the issue of ―non-justiciability‖ of pure doctrinal 
disputes. A court simply cannot trespass into the Church/State divide, so even if the 
imputation may be alleged to be libellous, if it is scrutinising doctrinal difference or the 
fitness of someone to hold a ‗religious‘ position of authority – the substantial harm 
test simply does not apply. We submit, therefore that there should be a clause 
(under the substantial harm test) which makes it clear that the substantial harm does 
not include adjudication of doctrinal disputes which are non-justiciable matters. This 
would encourage early settlement of unmeritorious claims. 

3. This does not include issues/allegations of fact Para 41 from Mr. Justice Eady‘s 
judgement in His Holiness v Singh explains: I can only say that I reject those 
submissions for the reason that it seems to me plain that the allegation of "impostor" 
cannot be divorced from questions of Sikh doctrine and practice. Of course, I 
recognise that if an allegation were made of someone, who happened to be a 
religious leader, that he had his hand in the till, or assaulted a follower, this could be 
determined separately and without reference to religious doctrine or status, but that is 
far from this case. The issue whether this Claimant is or is not fairly described as an 
"impostor" cannot be isolated and resolved without reference to Sikh doctrines and 
traditions. 

4. In order to reflect this I highlight the legal authorities (below) highlighted by Mr. 
Justice Eady in His Holiness v Singh. These disparate authorities include cases 
involving Christianity, Judaism Islam, Hinduism and more recently Sikhism. 

5. His Holiness v Singh has since become a legal authority for another ‗religious‘ libel 
case which was drawn out to trial Shergill v Purewal [2010].100 

Supplementary evidence from legal authorities across religious groups: 

Sikhism 

6. Para 26 judgement Shergill v Purewal [2010].101 I return now to the two judgments 
given in the case of Baba Jeet v Hardeep Singh [2010] EWHC 1294 (QB). I can take 
the judgment of Sharp J shortly [2010] EWHC 555 (QB), as it appears to me, whilst 
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she declined to order a stay, Sharp J's decision was a holding operation. In any 
event, a stay was later imposed in the same case by Eady J, for reasons given in his 
judgment dated 17th May 2010. At paragraph 8 of his judgment Eady J set out the 
meanings relied on by the claimant, the first of which was that the claimant was the 
leader of a cult and an imposter. That was one of the meanings sought to be justified 
by the defendant in his defence. There were two other meanings relied on by the 
claimant which the defendant did not seek to justify. Having considered the manner 
in which the parties pleaded their respective cases and the arguments of counsel, 
Eady J decided that he could not accept the submission on behalf of the claimant 
that the suggestion that the claimant was an imposter was an allegation of fraud 
which did not involve the consideration of doctrinal differences. The reasons given by 
the judge for that view is that he rejected the submissions because  

"it seems to me plain that the allegation of 'impostor' cannot be divorced 

from  questions of Sikh doctrine and practice. Of course, I recognise 

that if an allegation were made of someone, who happened to be a 

religious leader, that he had his hand in the till, or assaulted a follower, 

this could be determined separately and without reference to religious 

doctrine or status, but that is far from this case. The issue whether this 

Claimant is or is not fairly described as an 'impostor' cannot be isolated 

and resolved without reference to Sikh doctrines and traditions." 

The judge said he was driven to accept that the case was not capable of being 

adapted so as to circumvent the problem. At paragraph 43 he said that he was driven 

to the conclusion that this, like the case of Blake, was one where the issues cannot 

be adapted so as to circumvent the insuperable obstacle placed in the way of a fair 

trial of the action. Accordingly, he stayed the action.‖ 

Judaism 

7. Mr. Hill cited the decision of Simon Brown J (as he then was) in the case of R v 
Chief Rabbi of the United Hebrew Congregations of Great Britain and the 
Commonwealth Ex p. Wachmann [1992] 1WLR 1036, which contained the following 
passage: 

"... the court is hardly in a position to regulate what is essentially a 

religious function—the  

determination whether someone is morally and religiously fit to carry out the spiritual 

and pastoral duties of his office. The court must inevitably be wary of entering so self-

evidently sensitive an area, straying across the well-recognised divide between 

church and state.  
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One cannot, therefore, escape the conclusion that if judicial review lies here, then 

one way or another this secular court must inevitably be drawn into adjudicating upon 

matters intimate to a religious community".102 

Islam 

8. In the case of R v The Imam of Bury Park Jame Masjid Luton & Ors. ex parte 
Sulaiman Ali (unreported) on 13th September 1991, Auld J (as he then was) followed 
the approach of Simon Brown J and said, crisply,  

"In short, the issues raised involve an examination of religious law and 

the custom and traditions of a particular local religious community which 

the court is not competent to undertake".  

That judgment was ultimately upheld by the Court of Appeal reported at [1994] COD, 

page 1103. 

Christianity 

9. More recently, there is the decision of Gray J., to which reference has been made 
by both counsel this morning, in Blake v Associated Newspapers [2003] EWHC 1960 
(QB). At paragraph 21 the learned judge said this,  

"It is well established ... that the court will not venture into doctrinal 

disputes or differences. But there is authority that the courts will not 

regulate issues as to the procedures adopted by religious bodies or the 

customs and practices of a particular religious community or questions 

as to the moral and religious fitness of a person to carry out the spiritual 

and pastoral duties of his office".104 

Islam 

10. There is also a decision of Munby J (as he then was) in Sulaiman v Juffali [2002] 
1 FLR 479, at paragraph 47, where he said this:  

"Religion ... is not the business of government or of the secular courts. So the starting 

point of the law is an essentially agnostic view of religious beliefs and a tolerant 

indulgence to religious and cultural diversity. A secular judge must be wary of 

straying across the well-recognised divide between church and state. It is not for a 

judge to weigh one religion against another. All are entitled to equal respect, whether 

in times of peace or, as at present, amidst the clash of arms". 

Hinduism 

11. In Varsani v Jesani [1999] Ch 219 CA, the Court was concerned with the future 
disposition of a charitable trust fund established to promote the faith of a Hindu 
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religious sect in which a schism had taken place amongst its adherents with each 
side accusing the other of departing from the tenets of the faith. Morritt LJ at 229d 
pointed out that ‗the Attorney-General and the Court are agnostic in the sense that all 
religious charities are treated alike irrespective of the nature of the faith they are 
established to promote‘. 

July 2011
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This submission by Robert Whitfield is as an individual member of the 

public/subject/citizen with no political affiliations. 

My interest is in defending the integrity of a local institution I feel was defamed by an 

inappropriate inclusion in a statement in the Chamber of the House of Commons by a 

Member of Parliament (MP). The ‗defamed‘ institution, by its actions in an emergency 

situation, was initially responsible for saving the life of my wife-and our family‘s 

mother. I also believe such statements bring disrepute upon the Institution of 

Parliament, including the Privileges conferred by Clause 9 of the 1688/89 Bill of 

Rights, thereby reducing its legitimacy and moral standing. 

I refer: 

 Local authority publications and local independent sector newspapers. 

 Mr Speaker‘s statement in the Chamber of the House of Commons 27 May 2010. 

 Edited ‗offensive/defamatory‘ statement the subject of this submission. 

 Legal authority, but questions about legitimacy and moral standing 

 Reference to Justice Secretary/Lord Chancellor‘s evidence to the Committee 15 
June 2011 

 Conclusions 

1. Competition between local authority taxpayer-funded publications, and the local 
independent sector newspapers, creates problems for democratic accountability by 
MPs for their statements and activities. It was a disappointment the Secretary of 
State for Communities and Local Government edict, on 31 March 2011, to allow 
continued publication of local authority publications etc, even though reducing annual 
published editions to four per year. I further suggest local authority taxpayer-funded 
publications intimidate the local independent newspaper publications. The full 
statement made by the MP, which prompted this submission, was not reported in the 
local independent sector newspaper, see above, and therefore accountability was not 
forthcoming. Without accountability Parliamentary democracy is challenged by 
default. 

2. Mr Speaker‘s statement in the Chamber of the House of Commons-27 May 2010-
making the case for Members Privilege/Rights. Quote;‖ …..taking into account the 
interests of others outside this House, I would encourage any Member to research 
carefully and to take advice before exercising this freedom in sensitive or individual 
cases‖, unquote. To confirm I attach a copy of Mr Speaker‘s statement herewith. I 
refer again to the substance/practical application of this statement in 3 below. 
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3. I quote here a necessary edited version of the ‗offensive/defamatory‘ statement by 
the MP, which prompted this submission. Quote: ―……. (name of Bank) is not the 
only villain of the piece. I shall use this opportunity to highlight the activities of…. 
(name of local institution). I am very concerned that..(professional title)…..‖ unquote. I 
have associated an edited version as reported in Hansard. The results of this 
‗abuse/defamatory‘ statement could potentially affect thousands of families. My 
concern is with the inclusion/use of the word ‗villain‘. I submit the use of that word 
was far outside the boundaries of the Privilege of free speech. Also, the local 
institution was not made aware of this statement at the time, as confirmed to me 
later. After I made them aware of it they confirmed they had followed all rules and 
guidelines applicable all like institutions then, and remaining, in England and Wales. 
They were not a ‗villain‘. They were innocent victims of an injustice imposed by the 
MP. Such words are used to describe, and usually associated with ‗gangsters and 
criminals‘. This statement remains, unchallenged, in the public record. I submit this 
was excessive, unbecoming and indicates a possible lack to sufficiently articulate 
proper case presentation. I add that, the Member‘s Party was in power at the time, 
failed to carry out necessary reforms, and therefore later accusations regarding the 
system should be dismissed. I now return to 2 above-Mr Speaker‘s statement. I 
suggest due proper research did not take place in the case that prompted this 
submission, since the local institution adhered to all rules and guidelines, as 
indicated above. The attempt to ‗name and shame‘ innocents‘ was not a measured 
way to pursue the case the MP was attempting to advance. I further suggest 
inappropriate use of ‗political expediency‘ should also not be used against innocents‘, 
as was the case in the debate following the statement-although not indicated here. I 
suggest any Member of the premier Legislative Governing Assembly in the United 
Kingdom-lawmakers-inflicting injustice upon innocents cannot be right, acceptable or 
defended. I further suggest the use of the Privilege of free speech was intended to 
protect Parliamentarians, and not intended for the purpose/infliction of injustices 
against innocents‘. 

4. Of course, Clause 9, and free speech, is enshrined in law. But due to its many 
abuses, as indicated by the Justice Secretary/Lord Chancellor, indicated in 5 below, 
that does not mean it necessarily has legitimacy and moral standing. I suggest 
legitimacy can only be achieved in a democracy if statements made are subject to 
accountability. With accountability far reduced by continued local authority 
publications, legitimacy is problematic, along with its moral standing. Especially if 
unreported-possible reasons indicated above. 

5. I now refer the Committee to the evidence given to them by the Justice 
Secretary/Lord Chancellor-15 June 2011. Quote: ―It can be argued that in modern 
times there is a growing habit of abusing Parliamentary privilege‖. After the Chairman 
spoke the Justice Secretary/Lord Chancellor continued. Quote:‖ ………Perhaps 
some guidance or some measures by either House to give steer to Members on what 
is proper and what is not would be helpful. It is not easy. Subject to these hearings it 
is not something I have taken positive action about. We are looking at it‖. Unquote. I 
hope it is possible for the Committee to assist the Justice Secretary/Lord Chancellor, 
by identifying areas where Members are held accountable by the introduction of 
measures to ‗process‘ Members‘, and by so doing preventing unwelcome 
references/exposure. 
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CONCLUSIONS. 

For me, since becoming aware of the above provocative statement, necessarily 

edited, it is becoming ever-more evident in a number of areas the integrity of 

Parliament, its processes and procedures, over which Parliament has complete 

control-Exclusive Cognisance-is being distanced from the communities it purports to 

serve. For those of us who consider the integrity of Parliament, and Parliamentary 

Democracy paramount, one is reminded ‗Parliament is greater than its constituent 

parts‘.  

The Joint Committee report of 1998/99, did not sufficiently address the problems of 

Members‘ ‗abuses‘ indicated in this submission, even to a lesser extent. 

One could believe it is time for Parliament to identify ways to halt abuses, and 

defamatory statements by Members, especially directed at innocents‘, in the 

Chamber of the House of Commons, at delivery. I again refer the Committee to the 

Justice Secretary/Lord Chancellor‘s evidence to the Committee 15 June 2011, 

seeking a ―steer‖ for measures on Privilege. 

Although Clause 9 of the Bill of Rights is enshrined in law, if abuses/defamation of 

innocents‘ by some Members prevails, its legitimacy and moral standing will diminish 

and be threatened. I submit, Clause 9 can be construed as denying rights to citizens. 

With the best minds and constitutionalists at its disposal, can Parliament adopt 

processes and procedures, and possess a disposition to correct fundamentals? 

Exclusive Cognisance determines only Parliament has the ability, and authority to put 

right anomalies of fundamental injustice, indicated herein. It is unrealistic to believe 

there are not many more examples to be found.  

I add that, abuses/defamatory statements by Members should be addressed.  

Parliamentary Democracy, a paramount concern, must be protected. There is no 

better protector than Parliament itself. Is it the case that, the self-interest of 

Parliament should run parallel with rights and freedoms of citizens?  

July 2011 
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The FSB did not respond to the recent Ministry of Justice consultation on the Draft 

Defamation Bill. However, following your correspondence we have considered the 

issues and have the following comments to make. 

Our overall approach to this draft legislation would be to point out that our members 

have not advised us of any specific changes needed to protect small businesses in 

this area. We imagine that it is mostly large businesses that can actually afford 

defamation proceedings. However, we are wary of the fact that we would not want 

existing protections watered down particularly considering that internet defamation is 

potentially enormous and threat of trade libel action is a good means of protection. 

In response to the specific questions raised in your letter: 

(i) Our preference would be to maintain status quo 

(ii) The FSB does not agree here with the Australian model proposed.  We do 
support the notion of introducing powers to enable the courts to redress 
inequality of arms. However, we do not support the suggestion that some 
corporations should be restricted from being entitled to bring defamation 
action. Businesses with ten employees are still small and vulnerable and 
need to be able to protect their reputations. There is no logic in drawing the 
line by reference to employee numbers as some businesses are more labour 
intensive than others. Unless there is some justifiable and objective reason 
for excluding corporations from access to justice that step should not be 
taken. The courts have sufficient powers to weed out unmeritorious and 
oppressive claims by larger businesses. 

(iii) The issue here, as we see it, is around the definition of 'substantial‘ and how 
this will be interpreted.  From a small business point of view, what may be 
substantial harm in monetary value of damage to a small business may not 
be substantial to a large national business or multi-national.  It should be 
recognised that even harm which is not ‗substantial‘ may be extremely 
damaging to a small business operating in a limited locality. SMEs must not 
be denied justice where action is necessary to protect them. 

Thank you for the opportunity to provide you with our comments. 

July 2011 



Memorandum by The Law Society (EV 66) 

 

Supplementary Memorandum by The Law Society (EV 66) 

 

Inquiry into the Draft Defamation Bill 

 
Our interest in this debate has been twofold; to ensure that in principle the law 
reflects an appropriate balance between reputation and freedom of speech, and that 
the drafting of the law reflects the intended balance. 
 
Having reviewed the oral evidence the Committee received, our primary concern is 
that many parts of the Bill have clear and laudable objectives but that sufficient 
scrutiny has not been given to the practical effects of the Bill as drafted. 
 
One example is found in the proposal for a test of substantial harm, the objective of 
which is to assist the court in dealing trivial claims. While the words "substantial 
harm" would seem to make the law clear to the lay reader, it has the opposite effect 
for those seeking legal advice, as the very breadth of the term creates great legal 
uncertainty as to the hurdle that has to be overcome (the details of which are 
elaborated upon in our written submission) and, as a result of the relevant procedure, 
will make it more difficult for legitimate claimants to pursue actions. 
 
In the first instance, we note oral evidence given to the Committee that the 
substantial harm test was already in the common law. Without further definition in the 
Bill, the unanimous view of our reference group, comprising the claimant, defendant 
and media solicitors, was that the drafting represents a considerable raising of the 
threshold currently in place. This suggests that claimants will need to show a greater 
level of harm than they do currently. 
 
As a matter of procedure, the test is problematic because the defendant has to show 
the harm well before the issue of triviality can be considered by the court, or indeed 
before a claimant chooses to issue a pre-action letter. The cost of the pre-litigation 
work that would be necessary to show the test was met would be prohibitive for many 
claimants and is unlikely to be necessary to achieve the purposes of the Bill. As a 
matter of principle, parties should not be inhibited from making a decision on whether 
to proceed with their case or defence because the costs of the initial work are too 
great - indeed, this is a problem that other elements of the Bill, such as the early 
resolution procedure, seek to address. 
 
The key issue highlighted by this example is that alternative ways of achieving the 
objective are available which would not act as a bar to justice or cause legal 
uncertainty, with the additional costs these entail. On this matter, we endorsed a 
strikeout procedure for triviality as a quick and cost effective method of dealing with 
such cases that would avoid the problems of the "substantial harm" test as drafted. 
 
We applaud the objective of increasing the accessibility of the law (and supported the 
codification of the defences on this basis), but stress that this must be balanced 
against the need to ensure that the law works as intended. Our concern is that some 
elements of the Bill, as exemplified by the substantial harm test, have superficial 
appeal as well-intentioned statements of principle, but would fail to attain their 
objective in practice. 
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The evident danger is an upset in the balance of the rights of reputation and free 
speech. No matter how quickly any unintended consequences of the Bill were 
identified after it became an Act, the process of legislative reform is necessarily a 
slow one - as evidenced by the consideration of this very Bill - and the effects on 
disadvantaged parties would be greatly damaging in the intervening period before 
any further reform were implemented. 
 
The need for caution in achieving this balance is particularly apparent in the wake of 
recent debate regarding regulation of the press. It is crucial that reform of the law 
reflects the realities of practice by claimants, defendants and the media. 
 
July 2011 


