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Introduction

The Joint Committee has been set up to consider privacy and injunctions.  This is an extremely important topic and I welcome the committee’s establishment and inquiry.  Before dealing with the specific questions raised by the Committee I would like to make six introductory points.
First, the protection of privacy against invasions by both private and public bodies is a matter of pressing social concern.  Nearly two decades ago, the Data Protection Act 1984 was designed to protect individual privacy in the age of data processing by computers.  In 1995 the Data Protection Directive (Directive 95/46/EC) sought to regulate the processing of personal data on an EU wide basis.  This Directive was subsequently made part of domestic law by the Data Protection Act 1998.  The enormous growth of data processing capacity over the past two decades, coupled with the use of technologies such as CCTV and the spread of social media, with its global reach, has made the problems ever more complicated and pressing.
Second, the right to respect for private life deriving from Article 8 of the European Convention on Human Rights and now firmly embedded in the common law, recognises a fundamental importance of the protection of human autonomy and dignity.  Interference with privacy involves encroachment on the autonomy and dignity of individuals – it can be deeply distressing and can seriously impede human development.  Serious social harms can result from intrusion into private life. The right is, nevertheless, a “qualified one” – intrusions into privacy can be justified by reference to other rights or social needs.  Individuals may consent to disclose parts of their private lives.  Society may require intrusion for purposes of the investigation of crime or the protection of public health.  In each case, a proper balance must be struck between the rights of the individual and the needs of society as a whole.  

Thirdly, by far the most important aspect of privacy intrusion concerns the activities of public bodies which obtain and hold immense amounts of personal data about citizens.  Although this is often (perhaps mostly) used for proper and social useful purposes it is also open to abuse.  Individuals must be protected against such abuse – in the final resort by the Courts. 

Fourth, in cases where proper privacy interests are engaged and where there is no countervailing public interest (which includes most so-called “super injunction” or anonymity order cases) then the law should provide proper and effective protection for those rights.  This is, in practice, something which can only be done by injunctions (so called “non-disclosure orders”).  If malign individuals seek to evade legal restrictions on publication then the law must devise remedies which work in practice.
Fifth, “privacy injunctions” play a very small and limited part in the protection of privacy. Such injunctions are granted, on average, less than once a week.  Although accurate statistics are notoriously hard to come by, my own researches indicate that – putting aside orders made by the criminal and family courts - there are less than 100 such injunctions in force.  I am not aware of any such injunction having been granted in the past 4 months.  In almost all cases the information covered by the injunction is not subject to any form of “public interest” – often relating to threatened publication of information about sexual encounters in circumstances where the person threatening publication is seeking payment. When faced with these situations the Courts have (quite rightly) stated that they are ‘blackmail’ cases.   The substantial and self-serving media campaign against such injunctions must not serve to disguise the true position.  

Six, there has been very considerable judicial attention devoted to the question of privacy injunctions over the past twelve months.  A number of judicial decisions, at first instance and the Court of Appeal have clarified the law and practice.  Further clarification and new procedural protections for the media have been provided by the Practice Guidance issued by the Master of the Rolls in August 2011 – which itself followed the very substantial “Report of the Committee on Super-Injunctions” in May 2011.  The most pressing practical problem in this area is not the over restrictive nature of such injunctions but the problems with enforcing and policing them.   I will deal with this point further in response to specific questions.
Bearing these points in mind, I will now seek to address the specific questions raised by the Committee.

The Committee’s Specific Questions
1. How the statutory and common law on privacy and the use of anonymity injunctions and super-injunctions has operated in practice
· Have anonymous injunctions and super-injunctions been used too frequently, not enough or in the wrong circumstances?

The numbers of anonymity orders and “super-injunctions” (that is, injunctions which prevent the reporting of their own existence) is small.  As with any kind of order, there will be circumstances in which it can be said, in retrospect, the order should not have been granted.  However, in general, I do not think that such orders have been used too frequently or in the wrong circumstances.  The fact that very few have been subject to appeals in an indication of this, particularly when one considers the strong media comments on this subject.  The fact that improperly intrusive stories continue to be published could lead to an argument that injunctions have not been used frequently enough but claimants often choose not to apply for injunctions for other, non-legal reasons.  

· Are the courts making appropriate use of time limitations to injunctions and of injunctions contra mundum (i.e. injunctions which are binding on the whole world) and how are such injunctions working in practice? 
I assume that the question is directed to the point as to whether interim injunctions should have a time limit – for example, 3 or 6 months.  Under the modern practice injunctions are invariably limited in time when first issued – usually for 2 or 3 days – but then on the “return date” are granted for an indefinite period.  This is the result of uncertainty over the impact of final injunctions on non-parties means that interim injunctions are often left in place indefinitely.  This is a practice which the media have agreed to over the years as, in most cases, they accept an injunction is appropriate but want to avoid the costs of further hearings.   The problem of what to do about indefinitely continuing injunctions is something which needs to be resolved by judicial decision or legislation.
Contra Mundum injunctions have, generally, been granted in highly exception cases – where there have been threats to life and safety (for example in the Venables and Thompson case).  In one recent case (OPQ v BJM [2011] EWHC 1059) Eady J granted contra mundum injunctions on the basis of Article 8 where there was no risk of physical harm. However in that case there was ‘solid medical evidence’ that publication of the information would have on the health, including the metal health of the claimant and various family members. That case concerned a “straightforward and blatant blackmail case” where the defendant had been seeking to sell previously unpublished intimate photographs of the claimant, to whom she owed a duty of confidence, and there was no legitimate public interest in its disclosure.  In my view this was an appropriate and proper remedy in that case.
· What can be done about the cost of obtaining a privacy injunction?  Whilst individuals the subject of widespread and persistent media coverage often have the financial means to pursue injunctions, could a cheaper mechanism be created allowing those without similar financial resources access to the same legal protection? 
The costs of litigation are very high in all classes of case in England for complex reasons concerning the nature of the legal professions and English civil procedure.  The effect of recent reforms (such as the Master of the Rolls’ Practice Direction of August 2011) is to further increase costs.  If Conditional Fee Agreements are effectively abolished in privacy cases then privacy injunctions will be definitively out of reach of everyone but the very wealthy.
· Are injunctions and appeals regarding injunctions being dealt with by the courts sufficiently quickly to minimise either (where the injunction is granted or upheld) prolonged unjustifiable distress for the individual or (where an injunction is overturned or not granted) the risk of news losing its current topical value?  
In my experience, the Courts usually deal with injunction applications and appeals regarding injunctions expeditiously.  I do not think that procedural reform is needed in this area.
· Should steps be taken to penalise newspapers which refuse to give an undertaking not to publish private information but also make no attempt to defend an application for an injunction in respect of that information, thereby wasting the court’s time? 
This is, in my experience, a common problem.  The newspaper does not oppose the application but does not agree it – in order that it can run a “we have been gagged” story.  A party is entitled to take such a stance in ordinary litigation but such a stance is a clear breach of a newspaper’s obligations under the PCC Editors’ Code – as it is threatening an unjustified intrusion into private life.  The Courts should, perhaps, consider imposing costs penalties in cases of this kind
2. How best to strike the balance between privacy and freedom of expression, in particular how best to determine whether there is a public interest in material concerning people’s private and family life
· Have there been and are there currently any problems with the balance struck in law between freedom of expression and the right to privacy?  
In my view, there have been no substantial problems in this area.  The balance is struck on a case by case basis – with the court looking at the respective strengths of the “privacy” and “expression” rights in issue.  It is, of course, possible to have different views about the way in which the balance was struck in particular cases but the overall approach is one which strikes a proper balance between the different rights in play.
· Who should decide where the balance between freedom of expression and the right to privacy lies?  
This must, in an individual case, be decided by the Judge. Parliament could, in the context of a privacy law, give general guidance.
· Should Parliament enact a statutory privacy law?  
In my view Parliament should enact a statutory privacy law.  This would mean that

(a) 
there was a full public and parliamentary debate about the issues involved and 
(b)  
the law, as enacted, would have the democratic legitimacy which the “judge made” law of privacy is said to lack.
· Should Parliament prescribe the definition of ‘public interest’ in statute, or should it be left to the courts?  
If Parliament does enact a privacy law then this should contain guidance as to public interest (although not an attempt at exhaustive definition).
· Is the current definition of ‘public interest’ inadequate or unclear?  
There is no single “definition” but the current approach to public interest – which has a considerable overlap with paragraph 1 of the PCC Editor’s Code section on “Public Interest” – is a workable and useful one.
· Should the commercial viability of the press be a public interest consideration to be balanced against an individual’s right to privacy?  
It should not.  Such a consideration would, if taken into account, provide “justification” for the most egregious invasions of privacy where no public interest of any kind was served.  It might assist the commercial position of newspapers to invade privacy, as it might assist them to breach copyright or the law relating to wrongful accessing of personal data but this cannot justify the invasion of others’ rights.
· Should it be the case that individuals waive some or all of their right to privacy when they become a celebrity? A politician? A sportsperson? Should it depend on the degree to which that individual uses their image or private life for popularity? For money? To get elected? Does the image the individual relies on have to relate to the information published in order for there to be a public interest in publishing it (a ‘hypocrisy’ argument)? If so, how directly?  
In order to “waive” a right – that is to lose the ability to enforce it – a person must make a conscious decision to do so and others must then rely on that decision.  A person does not “waive” or surrender any part of their privacy by occupying a public role.  They may, however, have a reduced “expectation of privacy” if, for example, they parade their family before the cameras or invite magazine photographers into their homes.  The notion of “use of an image” is a difficult one as “image” is often a creation not of the individual but rather of the media.  The law recognises that if a person makes false public statements for gain or for other advantage (for example, in order to persuade voters to support them at the polls) then there is a public interest in “exposing hypocrisy”.   “Public figures” remain entitled to their privacy – save perhaps in the most extreme cases.  If participation in public life means that, in effect, all privacy is surrendered this would deter many people from such participation and would not be in the public interest more generally.
· Should any or all individuals in the public eye be considered to be ‘role models’ such that their private lives may be subject to enhanced public scrutiny regardless of whether or not they make public their views on morality or personal conduct (i.e. in the absence of a ‘hypocrisy’ argument)?  
The concept of the “role model” is a difficult one which, on analysis, should have no place in the law.  If a person publicly espouses particular standards which they fail to keep in their own lives then this is an example of “hypocrisy”.  But there should be no place in the law of privacy for individuals being treated as “involuntary role models” – ie as requiring higher standards of private conduct simply because of the public role they occupy, rather than as a result of their own conduct.
· Are the courts giving appropriate weight to the value of freedom of expression in ‘celebrity gossip’ and ‘tittle-tattle’?  
In my view the courts are giving appropriate weight to freedom of expression in this context.   The Court of Human rights approaches freedom of expression on the basis of what is, in effect, a “scale” from “political expression” at the top end to pornography or the speech of blackmailers at the bottom end.  “Gossip” is not the “lowest value” speech but it is less valuable than say, political or artistic expression.  This kind of approach is adopted by the English courts and is, in my view, appropriate. 
· In the context of sexual conduct, should it be the case that a person’s conduct in private must constitute a significant breach of the criminal law before it may be disclosed and criticised in the press?  
In my view, this is the appropriate approach.  A person’s sexual conduct is generally regarded as being at the “core” of private life and its public exposure requires cogent public interest justification.
· Could different remedies (other than damages) play a role in encouraging an appropriate balance?  
Although there may be some role for “court ordered apologies” in this area the primary remedy is and will remain the injunction. Once private information is published its private nature has been destroyed.   In other countries privacy protection is provided by the criminal law but in the English tradition this is not regarded as appropriate – save in extreme cases such as unauthorised access to emails or voicemails.
· Are damages a sufficient remedy for a breach of privacy? Would punitive financial penalties be an effective remedy? Would they adequately deter disproportionate breaches of privacy?  
Damages are not usually an adequate or sufficient remedy in privacy cases.  Privacy damages are low and awards do not serve as any kind of deterrent to wrongdoers.  If punitive financial penalties were imposed then this would deter invasions of privacy but, in my view, injunctions are a more appropriate remedy, particularly bearing in mind the current poor financial health of the print media.
· Should we introduce a prior notification requirement, requiring newspapers and other print media to notify an individual before information is published, thereby giving the individual time to seek an injunction if a court agrees the publication is more likely than not to be found a breach of privacy? If so, how would such a requirement function in terms of written content online eg blogs and other media? 
In my view, a prior notification requirement is appropriate – subject of course to a public interest exception if notification would “tip off” a wrongdoer.   This could be a regulatory requirement for the press (as it is, in effect, for broadcasters) and any online publishers who were also subject to regulation.
· Should aggravated damages be payable if a media publisher does not give prior notification to the subject of a publication which a court finds is in breach of that individual’s privacy?  
This is already the legal position but provides very little protection for victims of privacy invasion.
· Is section 12 of the Human Rights Act 1998 appropriately balanced? Should the media’s freedom of expression be protected in stronger terms? Or is there a disproportionate emphasis on the media’s freedom of expression over the right to privacy?  Has Section 12 of the Human Rights Act 1998 ensured a more favourable press environment than would be the case if Strasbourg jurisprudence and UK injunctions jurisprudence were applied in the absence of Section 12?  
I think that section 12 is appropriately balanced.  Any attempt to protect freedom of expression in strong terms would be in breach of the European Convention.  Although, by its terms section 12 does give priority to freedom of expression over privacy it does serve as a useful reminder to the courts of the importance of expression interests and, as presently interpreted, it does not give freedom of expression actual “priority”.  
· Is the test in section 12 for an injunction to be granted too high a threshold? Should that test depend on the type of information about to be published? Has the court struck the right balance in applying section 12?  
I do not think that the threshold is too high.  I believe that the Court has struck has the right balance.
· Is there an anomaly requiring legislative attention between the tests for an injunction for breach of privacy and in defamation?  
There is such an anomaly which, if not resolved by the Courts, should receive legislative attention.  The position in defamation actions should be brought into line with that in privacy cases.
3. Issues relating to the enforcement of anonymity injunctions and super-injunctions, including the internet, cross-border jurisdiction within the United Kingdom, parliamentary privilege and the rule of law
· How can privacy injunctions be enforced in this age of ‘new media’? Is it practical and/or desirable to prosecute ‘tweeters’ or bloggers? If so, for what kind of behaviour and how many people – where should or could those lines be drawn?   
Although complete protection can never be provided additional steps could be taken to enforce injunctions against those who deliberately breach court orders.  In my view, the Attorney-General (as guardian of the rule of law) should take active steps to deal with the most blatant and inexcusable cases of breach, particularly those where it appears that anonymous “tweeters” or “bloggers” are being used by newspapers to “get round” injunctions.
· Is it possible, practical and/or desirable for print media to be restrained by the law when other forms of ‘new media’ will cover material subject to an injunction anyway?  Does the status quo of seeking to restrict press intrusion into individual’s private lives whilst the ‘new media’ users remain unchallenged represent a good compromise?  
There remains a qualitative difference between the spread and reach of the “mainstream media” (read by millions) and that of blogs or twitter (read by hundreds or thousands).  Privacy invasions resulting from front page newspaper publication (which are also published online) remain much more serious and intrusive than those resulting from publication on a blog or in a tweet.
· Is enough being done to tackle ‘jigsaw’ identification by the press and ‘new media’ users?  For example see Mr Justice King’s provisional view in NEJ v. Wood [2011] EWHC 1972 (QB) at [20] that information published in the Daily Mail breached the order of Mr Justice Blake, and the consideration by Mr Justice Tugendhat in TSE and ELP v. News Group Newspapers [2011] EWHC 1308 (QB) at [33]-[34] as to whether details about TSE published by The Sun breached the order of Mrs Justice Sharp.  
There is a problem of enforcement in such cases.  Individuals are deterred from taking action against breaches by the high costs and by the risk of being subject to online hate campaigns.  In my view, the Attorney-General should take steps against newspapers who flout injunctions in order to emphasise the importance of the rule of law.  If newspapers do not like an injunction they should apply to vary or discharge it, they should not seek to undermine it by releasing bits of the jigsaw.
· Are there any concerns regarding enforcement of privacy injunctions across jurisdictional borders within the UK? If so, how should those concerns be dealt with?  
There are such concerns.  Once again, if the press in Scotland or Northern Ireland deliberately breaches injunctions granting by the English courts then the appropriate law officers should take action against them.
Parliamentary Privilege
· With regard to the enforcement of privacy injunctions and the breaching of them during Parliamentary proceedings, is there a case for reforming the Parliamentary Papers Act 1840 and other aspects of Parliamentary privilege? Should this be addressed by a specific Parliamentary Privilege Bill or is it desirable for this Committee to consider privilege to the extent it is relevant to injunctions?   
I believe that there is a case for reform and statutory clarification of the position through legislation.
· Should Parliament consider enforcing ‘proper’ use of Parliamentary Privilege through penalties for ‘abuse’?   
I believe that it should.  If an MP – who often do not know the details of case – deliberately breaches an injunction by naming an individual in Parliament then there should be sanctions.  The Speaker could, perhaps, forbid publication of that part of the proceedings in the press.
· What is ‘proper’ use and what is ‘abuse’ of Parliamentary Privilege?  
Proper use of privilege is when a member is dealing with an issue in the public interest.  Criticism of judicial decisions may be appropriate but, save in the most exceptional cases, breaches of orders will not be appropriate.
· Is it desirable to address the situation whereby a Member of either house breaches an injunction using Parliamentary Privilege using privacy law, or is that a situation best left entirely to Parliament to deal with? Indeed, is it possible to address the situation through privacy law or is that constitutionally impermissible? Could the current position in this respect be changed in any significant way? If so, how?  
In my view, this is a matter which should be left to Parliament to deal with. 
 4. Issues relating to media regulation in this context, including the role of the Press Complaints Commission and the Office of Communications (OFCOM)
PCC
Do the guidelines in section 3 of the Editors’ Code of Practice correctly address the balance between the individual’s right to privacy and press freedom of expression?  
As already mentioned, para 1 of the provision in the Editors’ Code is very similar to the law applied by the Courts.
How effective has the PCC been in dealing with bad behaviour from the press in relation to injunctions and breaches of privacy?  
The PCC has not been effective.  I do not believe that it has taken action in any case in which a newspaper has acted inappropriately in relation to an injunction.  PCC action in privacy cases is rare.
Does the PCC have sufficient powers to provide remedies for breaches of the Editors’ Code of Practice in relation to privacy complaints?  
It does not.
Should the PCC be able to initiate its own investigations on behalf of someone whose privacy may have been infringed by something published in a newspaper or magazine in the UK?   
I do not believe that the PCC should continue in its press form.  A regulator of the press or media should have that power.
Should the PCC have the power to consider the balance between an individual’s privacy and freedom of expression prior to the publication of material – or should this power remain with the Courts?  
This is a matter which a regulator can and should consider and on which it can and should give guidance.  However, in the final analysis the decision on these matters must be made by an independent and impartial judicial body.
Is there sufficient awareness in the general public of the powers and responsibilities of the PCC in the context of privacy and injunctions?  
The PCC has no powers in relation to injunctions.  Its powers in relation to privacy are very limited.
 OFCOM
Do the guidelines in Section 8 of the Ofcom Broadcasting Code correctly address the balance between the individual’s right to privacy and freedom of expression?  
In my view, these guidelines are extremely helpful.
How effective has Ofcom been in dealing with breaches of the Ofcom Broadcasting Code in relation to breaches of privacy?   
I do not have enough experience of dealing with Ofcom to express a view on this point.
Is there a case that the rules on infringement of privacy should be applied equally across all media content?  
In my view, rules similar to those applied by Ofcom should be applied across all media content.  There are, however, very considerable practical difficulties with this course.  I favour a voluntary “Media Regulation Tribunal”  - a court which applies a specific media code and regulates the media.
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