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Observations of the Government of the Republic of Hungary on the Admissibility and
Merits of Application No. 39311/05 Introduced by László Karaké '

1) In response to the request contained in the lett er dated 6 May 2008 giving notice of this
application the Government of the Republic of Hungary submit the following Observationson
the question of its admissibility and merits.

2) Part Ideals with the relévant facts, Part II sets forth the Govemrnent's position on the
question of the admissibility and meríts of the complaint introduced under ArticIe 8 of the
Convention and Part III contains the conclusions which the Government of the Republic of
Hungary request the Court to reach.

3) No admission of law or fact are made save as expressly indicated in these Observations.
The Government of the Republic of Hungary reserve the right to make further submissions in
relation to this application. Furthermore, in additiori to the question raised by the Court,
whose response is the only task of this submission, the Government are ready to make
Observations in the courseofthe procedure in connection with further questions too.

Part 1
Thefacts

4) The Govemment acceptthe statement offacts as attached to the Court's letter of 6 May
2008.

Part II

The Government's position on the admissibility and merits of the application

5) The Court requested the Government to submit their observations on the following
question: "Has there been a violation of the applicant 's right to respect for his private life,
contrary to Artiele 8 of the Convention?"

6) ArticIe 8 of the Convention provides:

"Article 8- Right to respect for private and family life

"1. Everyone has the rightto respect for his private and family life, his home and his
correspondence.

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a demoeratic society in
the interests of national security, public safety or the economic weil-be ing of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others. "



J E 7

A.
As to the admissibilityof the application

7) The Govemment areof the opinion that this application is inadmissible as the appii cant
failed to exhaust the domestic remedies.

8) The Commission and the Court have held in several cases that "the basis of the rule of
exhaustion of domestic remedies is that before proceedings are brought in an international
court, the State made answerable must have an opportunity of redressing the alleged damage
by domestic means within the framework of its own legal system" (see Appl. No. 12945/87,
Hatjianastasiou v. Greece, Decision of 4 Aprill990, D.R. 65. p. 173, at p. 177); " ... [the]
opportunity which is in principle intended to be afforded to Contracting States by Article 26
[is] namely the opportunity of preventing or putting right the violations alleged against them"
E. CourtH.R., Cardot v. France, Judgment of 19 March 1991, Series A. No. 200. para 36.) .
In its judgment in the Eckle case the Court held that it would be incornpatible with the
secondary, subsidiary nature of the control mechanism of the Convention to duplicate the
domestic procedure with a procedure before the Strasbourg organs in cases when the national
authorities expressly or in essence acknowledged the fact of having violated the Convention
and redressed the .injuries (E. Court H.R., Eckle v.Federal Republic ofGermany, Judgrnent of
15 July 1982, Series A. No. 51.para 66). On the basis of these principles the state must be
given the opportunity to examine, acknowledge, and redress the violatien of the rights
protected by the Convention. The subsidiary nature is emphasised especially wi th regard to
states which have incorporated the Convention into their own nationallegal system (ibid.). In
Hungary the Convention was enacted by Act XXXI of 1993 thus it bec ame part of the
nationallegal system and its provisions are directly applied by the courts.

9) The Government wish to refer to the admissibility deci sion of 4 April 2006 adopted in the
Keller v. Hungary case - which also concemed politicians and whose facts were similar to the
facts of this case - where the Court found satisfactory the civil action brought for the
protection of the personality rights and the sanctions imposed in it. This effective domestic
remedy was available for the applicant as welI he, however, failed to exhaust it.

B.

As to the merits of the application

10) As to the question whether the applicant's right to respect for private life has been
infringed the Govemment are of the opinion that the re has been no interference wi th these
rights, the state has not restricted their exercise and ensured for their protection an effective
system of legal remedies which was only partially exhausted by the applicant.

11) The Govemment wish to Tefer to the Court's case law developed under Article 7
aceording to which it falIs into the states ' margin of appreciation to determine what acts or
omissions to criminalize and penalize (X v. the Federal Republic of Germany, D& R 9
(1978), p. 204). In respect of Article 7 the Court also established that the criminallaws of the
given state must be sufficiently clear and precise but it may be difficult to frame laws with
absolute precision and therefore a certain degree of flexibility may be called for to enable the .
national courts to assess what acts constitute offences. The domestic courts having proceeded



in the instant case as weIl as the public prosecutor' s office were of the opinion that in the
absence of factual and legal basis the act committed could not be classified as a criminal
offence. This, however, did not prevent the applicant from seeking satisfaction through other
means of legal protection, namely, through civil law compensation and satisfaction instead of
a criminal sanction which is an ultima ratio,

12) The Government wish to invoke the Court's case law and especially the Keller v.
Hungary case (decision of 4 April 2006) in which the Court established that: "The
classification of a statement as a fact or as a value judgment is a matter which in the first place
falls within the margin of appreciation of the national authorities, in particular the domestic
courts (see Prager and Oberschlick v. Austria judgment, 26 April 1995, Series A no. 313, p.
18, § 36)."

13) For these reasons the Government are of the opinion that neither the law in force nor the
decisiens of the courts or the public prosecutor's office restricted the applicant's rights
therefore the Government request the Court to declare this application manifestly ill-founded

~ and to establish that the applicant's rights under Article 8 have not been violated.

Part III
Conclusions

14) For the reasons set out above the Government request the Court

a.) to declare this application inadmissible

- primarily, for failure to exhaust the domestic remedies within the meaning of Article 35 §
1 of the Convention; or

- as being manifestly ill-founded within the meaning of Article 35 § 3 of the Convention;
and

b.) to establish that the applicant's rights under Article 8 § 1 of the Convention have not been .
violated.

Budapest, 15 September 2008
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Lipót HőltzI

Agent of the Government
of the Republic of Hungary
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