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6. Grounds of appeal

1. The Court of Appeal was wrong to hold that the “Bibis breach of contract” (as set
out in paragraphs 9.3 to 9.10 of the Amended Defence) was not referred to (within

-| the meaning of section 6 of the Defamation Act 1952) in the words complained of

and could not therefore be relied on as a factual basis for all or any of the comments
set out in paragraph 10.1 of the Amended Defence ("the comments").

2. The Court of Appeal ought to have asked itself whether the Appellants were
entitled to rely on the entire contents of the email of 27 March 2007 (as set out in
paragraphs 9.11 to 9.12 of the Amended Defence) in support of the comments and
ought to have concluded that, as the email was referred to in the words complained
of, they should be permitted to do so.

3. The Court of Appeal was wrong to hold that the misquotation of the email of 27
March in the words complained of was fatal to the defence of fair comment.

4. The Court of Appeal was wrong to hold that the “Landmarc breach of contract” (as
set out in paragraphs 9.13 to 9.15 of the Amended Defence) was not referred to in
the words complained of and could not therefore be relied on as a factual basis for
the comments.

5. The Court of Appeal was wrong to have decided this aspect of the appeal against
the Appellants without any argument as to whether the matters set out in paragraphs
9.4 to 9.15 of the Amended Defence (on which the Appellants relied in order to
support the comments) were referred to in the words complained of.

6. The proposed appeal raises the following points of law of general public
importance:-

6.1. Whether paragraph 19 of Tse Wai Chun Paul v Albert Cheng [2001] EMLR 31 is
an accurate statement of English law. In particular, whether it is a requirement of the
defence of fair comment that a publishee should be in a position to judge for himself
how far a comment is well founded and whether any obligation to “explicitly or
implicitly indicate, at least in general terms, what are the facts on which the comment
is being made" is a qualification on or an additional hurdle to section 6, which merely
requires the facts to be “alleged or referred to in the words complained of".

6.2. The extent to which it is necessary for a defendant to particularise the supporting
facts in the words complained of in order to take advantage of section 6.

6.3. Whether a material or fundamental inaccuracy in the facts stated in the words
complained of is fatal to the defence of fair comment where there are other facts
stated or referred to in the words complained of which can be proved and on which
an honest person could hold the relevant opinion.
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Are you applying for an
extension of time?

Does the appeal raise
issues under the:
Human Rights Act 19987
Theappaﬂdoesnotmlsaauyissueastoﬂwmlmuﬂonofﬂw 1998 Act, nor is
there any claim under the Act. However, insofar as is necessary, it will be submitted
|that sections 3 & 12 of the Act are relevant to the construction of section 6 of the i
Court’s devolution
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